United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 


















Nos. 11,082 and 11,083 

QUESTIONS PRESENTED 

FIRST QUESTION: Is the trial courUs action in over¬ 
ruling a Motion to Suppress and allowing property, seized 
to be introduced into evidence proper where the search 
and seizure followed an arrest without a warrant by a 
police officer who made the arrest on the basis of an 
anonymous phone call without further investigation or 
corroboration? 

SECOND QUESTION: Whether an instruction to the 
jury that if they believe the witnesses for the government 
they should find the defendants guilty was proper. 

THIRD QUESTION: Whether the trial court^s inter¬ 
pretation of Title 22-2305, D. C. Code, in defining the crime 
of blackmail without including publication as an essential 
element was proper. 

FOURTH QUESTION: Whether the trial court’s inter¬ 
pretation of Title 22-1304 D. C. Code defining the crime 
of impersonating a public official was proper in the ab¬ 
sence of proof that the office impersonated was a legally 
constituted office with power and authority to act. 
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No. 11,082 

Edwabd S. Habvey, Appdkmt, 

Y, I" 

Thb IJitited States of Amebioa, Appellee, 


No. 11,083 ' 

Jambs F. Mahh, AppeUamt, 

Y. - •' 

The UiHTED States of Axxblqjl, Appellee, 


Appeal ixom Judgments of the United States District 
Court for the District of Gohunbia 


JUBlSDicnONAL STATE21ENT 

■ - _ . 4 .. . ‘ 

• The jurisdiction of'the Court is invoked, under Section 
1291 of Title 28 of the U. S. Code, and Buie 37 of the 
Federal Buies of Criminal Procedure. 

STATEMENT OF TSE CASE 

The appellants were tried and convicted in the United 
States District Court for the District of Columbia, Judge 
Alexander Holtzoff presiding, on an indictment in three 
counts charging the two appellants herein and another 
with violations of Sections 1304 and 2305, Title 22, 
District of Columbia Code (1940) wherein it was alleged 
that the defendants therein named did, on January 24, 
1951 and February 1, 1951, impersonate police officers 
and did blackmail one Lee Webster Thuma with tihe 
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intent to extort money from in violation of the said 
sections. (Joint App. 24). Each of the appellants, 
on June 8, 1951, wsis sentenced to the penitentiary for 
a term of 20 months to 5 years on the blackmail count 
! and 1 to 3 years, concurrent, on the other count. (Joint 
App. 4A). 

Prior to the trial appellants filed a Motion to Suppress 
Evidence (Joint App. 3A). This was denied by the 
lower court on the ground that the evidence was obtained 
as the result of a search incident to a lawful arrest. 
(Joint App. 66A & 67A) At the trial the appellants 
strongly objected to the introduction of this evidence, 
which objection was overruled. (Joint App. 15A) 

To sustain its case, the government introduced the tes¬ 
timony of the complaining witness, Lee W. Thuma, to 
the effect that the appellant Har^y approached him 
while in the mens* lavoratory at the.Y. M. C. A. and 
accused him of being guilty of a sex off^ise, at which 
time he exhibited to the complaining witness a badge 
having on it the words “City Police.” No oral repre¬ 
sentation was made at this time or at any other time by 
either appellant Harvey or appellant Mann that they or 
either of them were members of a police department or 
were police officers. Appellant Harvey then went with 
Thuma to the street where he met appellant Mann. 
Mann also exhibited a badge with the words “City Po¬ 
lice** thereon to Thuma. Harvey thereupon left and.Mann 
j walked with Thuma a short distance, at which time they 
separated. No effort was made to lock up Thuma. A 
week later, on February 1, 1951, according to the testi¬ 
mony of Thuma, he was again approached by the appel¬ 
lants together with a third person and he, Thuma, was 
I advised that it would be necessary for him to 'post, a 
cash bond in connection with the alleged offense at the 
Y. M. C. A. Thuma testified that he told appellants that 
he had some money in a s^e deposit box at the Biggs 
National Bank, at the comer of 144h Street and Park 
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Boad, N. W., but that he would have to go home first to 
obtain the key to the box. He was accompanied to his 
home by appellant Harvey where Thuma went inside 
while Harvey remained outside. After a short wait/the 
two of them, Thuma and Harvey, proceeded in a taxicab 
to the Biggs National Bank where both went in. 

While in the house Thuma called the Police Depart¬ 
ment and without identifying himself and without know¬ 
ing to whom he was speaking excepting that he was con¬ 
nected with the Bobbery Squad he stated ‘‘I think I am 
being blackmailed.’^ (Joint App. 16A) 

An examination of the record including the hearing 
on the Motion to Suppress the Evidence (App. 61A) dis¬ 
closes that a telephone call was received at the Bobbery 
Squad of the Police Department at which time the caller, 
who was anonymous, but who subsequent to the arrests was 
identified as Thuma, stated that "he Hhouglni he was hemg 
hlackmcttLed. At the same time he stated that the per¬ 
sons involved hod used an automobile identified by D. C. 
license tag No. B-44. The caller informed the person on 
the other end of the line that one of the men and he 
were going to the Biggs National Bank at 14th and Park 
Boad and would be there at a certain tbie. The ofiBcer 
who received the phone call, if he was in fact an c^cer, 
which is not shown, did not know who he was talking to 
and the caller, later identified as Thuma, did . not know 
the identity of the ofScer to whom he was speaking. 
(Joint App. 63A) 

Certain members of the Pdice Department^ but. not 
the person who received the phone call, proceeded to the 
locality of the Biggs National Bank. Across tiiie street 
from the bank appdlaint Mann was seated bdiind the 
steering wheel of an automobile bearing license t^ No. 
B-44, whidi automobile was lawfully parked at the curb. 
Appellant Mann was acting in no unlawful manner and 
in no way to arouse suspidon of any misconduct While 
seated in this automobile Mann was arrested by a de^ 
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tective of the Police Department and was . searched. 
(Joint App. 37A, 42A) ‘ . 

After the arrest of Mann, one of the arresting officers 
went into the Biggs Bank across the street where he 
saw a person later identified as appellant Harvey. Har¬ 
vey was seated inside near the revolving door. About 
ten or fifteen minutes later Lee W. Thuma walked from 
the rear of the bank toward Harvey and as he approached 
him he offered Harvey an envelope in his hand, 'which 
Harvey refused to take and he, the said B.<urvey, twmed 
arowftd amd walked out of the hank. The officer walked 
out of the bank in back of Harvey and placed him under 
arrest. He thereupon was searched. There is no testi¬ 
mony in the record that-Harvey engaged in any conduct 
while under observation by the police which tended to 
create any suspidon or which constituted a violation of 
law. On the contrary and most important is the testi¬ 
mony of Officer BCerlihy that when Lee W. ThUma offered 
Harvey an envelope he refused to take it and walked 
out of the building. (Joint App. 38A) 

The police officers who testified stated that they took 
from each of the appellants as a result of the seardi 
at the time of their arrests a badge. (Joint App. 42A, 
43A) 

THE STATUTES INVOLVED 

Fourth Amendment to the Constitution of the United 
States: 

• * 

“The right of the people to be secure in their per- 
'Sons, houses, papers, and'effects, against unreason¬ 
able searches and seizures, shall not be violated, and * 
no..Warrants shall issue, but upon probaUe cause, 
supported by Oath or affirmation, and particnlarly.. 
describing flie place to' be 'searched ' and the jwrsons 
-or things to be seized.*' > . .. 

Section 22-1304, D. C.., Code (1040): ^ 



‘‘Whoever falsely repres^ts himself to be -a judge 
of the munidpal court, notary public, police^ officer, 
or other pubfic officer, or a minister qualified to 
celebrate marriage, and attempts to i^rform the duty 
or exercise the authority pertaining to any such of¬ 
fice or character, or having , been duly appointed to 
any of such offices shall knowin^y attempt to act m 
any such officers after his appointment or commis¬ 
sion has expired or he has be^ dismissed from ^ch 
(^ce, shall suffer imprisonment in the penitentiary 
for not less than one year nor more , t h a n three 
years.” 

Section 22-2305, D. C. Code, (1940): 

“Whoever verbally or in writing accuses or threatens 
to accuse^ any person of a crime *or of any conduct 
which, if ^ true, would tend to disagrace sudh other 
person, or in any way subject him to the ridicule or 
contempt of society, or threatens to ^q>ose or pub¬ 
lish any of his in&^ties or failings, with intent to. 
extort from such other person anything of value or 
any pecuniary advantage whatever, or to compel the 
person accused or threatened to do or to refrain 
from doing any act, and whoever with such intent 
publishes any such accusation against any other per¬ 
son shall be imprisoned for not more than five years 
or be fined not more than one thousand doUa^ or 
both.” 

STATEMENT OF POINTS 

The Denial of Appellants’ Motion to Suppress and the 
Introduction Into Evidence of Property Allegedly Taken 
From the Defendants Was Error. 

The Trial Court’s Instructions to the Jury Were Er¬ 
roneous and Prejudicial to the AppdOaiits. 

' \ 

The Court Erred in Its Construction of Title 22-2305, 
D. C. Code, in Defining the C^e of Blackmail. 

The Court’s Construction of Title 22-1304 D. C. Code 
in Li^t of the Evidence and Instractions to the Jury 
Was Error. 
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SUMBIARY OF ABGUMENT 

I. The trial court erred in denying Appellants* mo¬ 
tion to suppress and in admitting into evidence, over 
Appellants* objection, property allegedly seized from the 
Appellants. Appellants were arrested by members of the 
police department as a result of an anonymous phone call 
made to an unknown oflGk^r in headquarters by an un¬ 
identified caller who stated that he thought he was being 
blackmailed. At the time of Appellants’ arrests each 
was acting in a proper and lawful manner and in no 
way aroused the suspicion of the arresting ofiScer. The 
arresting officer had no personal knowledge of any facts 
or circumstances indicating that a crime was being com¬ 
mitted. Appellant Harvey prior to his arrest and in 
full view of the arresting officer refused to accept an 
envelope from the complaining witness which fact was 
inconsistent with guilt. Under the circumstances the ar¬ 
resting officer acted without probable cause and the sub¬ 
sequent search and seizure were invalid- Appellants, 
having had their persons searched, had standing to chal¬ 
lenge the illegality of the search and seizure as a result 
of the violation of their right of privacy, even though 
they made no daim to the property allegedly seized. 

IL The trial court committed reversible error in his 
charge to the jury. At the close of his charge, he in¬ 
structed the jury in substance that if they believed the 
witnesses for the government they should find the de¬ 
fendants guilty. Such instruction is insupimrtable in law 
and grossly prejudicial to the Appellants. 

UL The construction of the blackmail statute, as pro¬ 
nounced by the trial court in his diarge to the jury was 
incorrect. Properly interpreted, the blackmail statute 
includes the essential element of publication of the ac¬ 
cusation made. In the absence of such publication an 
essential element of the crime is lacking. 

IV. The trial court’s interpretation of Section 22-1304, 
D. C. Code was erroneous and his instructions to the 
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jury setting forth the essential elements of the crime 
consequently were improper. It is Appellants’ conten¬ 
tion that for one to be guilty of a felony (rather than 
the misdemeanor) in' falsely representing himself to l>e a 
police officer, and attempting to perform the duties or 
exercise the authority pertaining to such office, it is in¬ 
cumbent upon the government to prove: (a) the existence 
of the office and the authority pertaining thereto; 
(b) the false representation of such office; and (c) the 
attempt to perform the duty or exercise the authority 
of such office. The evidence in the present case failed to 
establish all of these elements. On the contrary^ assum¬ 
ing the government’s evidence to be true, the only office 
which the Appellants attempted to falsely represent, and 
then only by showing a badge, was that of “dty police.” 
There was no evidence offered to show the existence of 
any such office much less the authority of sudi office. 

On this testimony the jury returned its verdict of 
guilty. Each of the appellants thereupon axipealed. 
Upon motion granted by the Court the appeals were con¬ 
solidated for purposes of brief and hearing. 

ARGUMENT 

I 

t 

The Denial of AppeDairts* Motion to Suppress and the 
Introduction Into Evidence of Pr op er ty Allegedly 
Taken From the Defendants Was Error. 

It is appellants’ contention that the trial court erred 
in overruling appellants’ Motion to Suppress Evidence 
allegedly seized by the police as a result of a searth fol¬ 
lowing appellants’ arrests, and in allowing the introduc¬ 
tion of such evidence over appellants’ objection. 

The facts, it is submitted, clearly establish the illegality 
of the arrests of each of the appellants and the invalidity 
of the subsequent search of their persons. The Fourth 
Amendment to the Constitution of the United States 
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directs that ‘‘the right of the people to be secure in 
their persons, houses, papers and effects, against unrea¬ 
sonable searches and seizures, shall not be violated.” The 
facts as appear from the record establish that the police 
had no cause sufficient in law to arrest either appellant 
without warrant At the risk of burdening the Court, it 
is well to reiterate these facts. The only information 
which the arresting officers had was that which was con¬ 
veyed to them by some person through the Bobbery 
Squad, which in turn had been obtained as a result of 
an anonymous telephone call in whi<ffi the caller stated 
his opinion, conjectural on its face, that “I think I am 
being blackmailed.” The caller gave no description of 
the alleged blackmailers other than to identify a car by 
tag number, and stated that he was then going to the 
Riggs National Bank with one of the persons involved. 
In his testimony the complaining witness stated as a 
fact that he went to the hank loith only one person omd 
this teas in a taxiedb, and not in a private automobile. 
Concededly, what the complaining witness looked like, or 
even his name was not disclosed; nor were the police 
told whether the other parties were tall or thin, light 
or dark, or in any other way described. An automobile 
bearing tag No. B-44 was parked across the street from 
the bank in a lawful manner and the person sitting in 
the automobile was, when arrested, doing nothing. The 
complaining witness himself was not in sight w:hen the 
occupant was arrested, consequently his arrest was based 
solely upon an uncorroborated telephone call, which call 
was neither investigated nor verified in any manner or 
respect whatsoever. 

With respect to the other appellant, Harvey, not only 
did he do nothing in the presence of the arresting officer 
to arouse his suspicion, (and he was in his presence for 
10 or 15 minutes), in a place to which the public was in¬ 
vited, but by refusing to take an envelope which the 
complaining witness handed him, his conduct was consis¬ 
tent' with innocence of alleged blackmail and inconsistent 
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with the accusation of the anon^^ons telephone callen 
There be no dispute, it is submitted, that the testi¬ 
mony of Officer Herlihy at the trial establishes that in¬ 
sofar as he was concerned neither of the appellants was 
doing ftTiy t.hing wTong at the time they were arrested 
and that he himself, although the arresting officer, did 
not have any personal knowledge of any facts or rir- 
cumstances indicating that a crime was being committed. 
(Joint App. 40A) The question, therefore, is whether 
information received from an anonymous telephone caller, 
stating a conclusion that he thought he was being black¬ 
mailed which information was not in any manner in¬ 
vestigated or corroborated, was sufficient in and of itself 
to constitute probable cause for an arrest without a war¬ 
rant. To hold, as the trial court did, that an arrest 
under the circumstances of the present case was justified 
is to destroy constitutional government. 

The case of Bolt v. TJ. iS., 55 App. D. C. 120, 2 F. 2d 
922 supports the appellants’ contention of illegality of 
arrest and establishes the error of the trial court. In 
that case two police officers testified that an unidentified 
man came into police headquarters and told them that 
defendant Bolt and another man were going to hold up 
the United Cigar Store at Seventh and F Streets. The 
two officers then proceeded to the locality where they 
spotted the defendant and the second man and followed 
them a short distance. The officers arrested the de¬ 
fendant and took from his pocket a revolver. In declar¬ 
ing the search and seizure illegal, the court stated that 
the defendant was conducting himself at the time of the 
arrest in a quiet, peaceable and orderly manner and 
where a citizen so conducts himself it is not for police 
officers to assume guilt and without a warrant make an 
arrest and search. The statement of the informant was 
not legally sufficient to justify the arrest and *‘no other 
circumstances even tended to afford such justification.’/ 
The BoU case, it is submitted, is derisive of the ques- 
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tion here involved. See also Bermett v. United States, 
70 App. D. C. 76, 104 F. 2d 209. 

The general common law rule is that an ofl&cer may 
not arrest without a warrant unless he has probable 
cause to believe that a felony has been or is being com- 
' mitted. Probable cause for an arrest means a reason¬ 
able ground of suspicion supported hy circumstcmces suf¬ 
ficiently strong in themselves to warrant a cautious man 
in believing the accused to be guilty of a felony. Garske 
V. United States, 1 F. 2d 620, 623 and cases therein 
cited. 

In the case of Worthington v. United States, 166 F. 
2d 557, it was held that the evidence required to 
justify the issuance of a search warrant applies 
equally to a warrant for arrest and that neither a search 
I warrant nor an arrest with or without a warrant can 
' be made in any case without personal knowledge on the 
part of the officer making application for a warrant, 

' or the officer making the arrest without a warrant, of 
' facts which would be competent in the trial of the of¬ 
fense before a jury. The Worthington case, much cited 
and followed, is consistent with the decision in the Bolt 
' case, supra. See also United States v. Rembert, 284 F. 
996; United States v. Slusser, 270 F. 818. 

In the present case all that the arresting officer knew 
I when the arrest was made was that the complainant, an 
' anonymous telephone caller, suspected that he was being 
blackmailed. The officer could not have obtained a war¬ 
rant based on this hearsay, without more, and conse¬ 
quently it was not enough to justify probable cause for 
' an arrest without a warrant. There was nothing other 
than such hearsay testimony from the unverified and un¬ 
corroborated telephone caller. Judge Holtzoff in the court 
below in the hearing on defendants’ Motion to Suppress 
stated that hearsay information was sufficient to estab¬ 
lish probable cause. In light of the Bolt and the Worth- 
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ington cases and the other cases above cited, the state¬ 
ment of the learned trial judge, upon which he predi¬ 
cated his decision, was unsupportable. This is particularly 
true in light of the facts of the present case where the 
two appellants, when arrested, were engaged in no wrong¬ 
doing or in any conduct suspicious in nature or char¬ 
acter. As a matter of fact, appellant Harvey’s action 
in refusing to take an envelope offered him by the com¬ 
plaining witness should have cast suspicion on the credi¬ 
bility of the telephone caller rather than on the appel¬ 
lant. How easy it would be for one to ‘‘frame” a 
reputable lawabiding citizen by making an anonymous 
telephone call to police headquarters, thereby luring the 
police to a public bank and cause the arrest of an' inno¬ 
cent person. 

The mere fact that the anonymous caller mentioned a 
car with the tag No. R-44 gives no support to the legality 
of the arrest. The letter “E” on a D. C. license plate 
designates that it is a rented car. The fact that the auto¬ 
mobile in this case was a rented car was known to the 
police. At the time the police received information con¬ 
cerning Thuma’s trip to the bank they had been told by 
the unidentified complainant that he and one other were 
going to the bank. The question concerning license 
tag R-44 had been asked in a general way and it 
was not stated that a car bearing these tags would be 
in the vicinity of the Eiggs Bank. How easy it would 
have been for any person to have rented that car bearing 
tag R-44 and to have driven in that vicinity. A car may 
be rented for several hours and returned and rented to 
another person or persons the same day. Yet the police 
seemingly made no attempt to check with car rental 
agencies to learn to whom car bearing tag R-44 had been 
rented on the day in question. Despite this lack of 
available precaution the police officers upon observing an 
automobile bearing D. C. tag R44 immediately, and -with¬ 
out further investigation or information, arrested the 
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occnpant seated therein, without warrant, and subjected 
him to a search. Further indicating the extra-legal pro¬ 
cedure of the arresting officer, who ignored the safe and 
' simple but somewhat more troublesome method of mak¬ 
ing the arrest, no attempt was made to identify appel¬ 
lant Harvey within the bank. And no attempt was made 
' to contact Thuma, the complaining witness, within the 
bank, to get a description or identification of appellant 
Harvey prior to his arrest. It would have been simple 
for the arresting officer to have asked Thuma whether 
appellant Harvey was the man concerning whom he had 
telephoned. But not even such identification was made 
and appellant Harvey’s arrest likewise was predicated 
only upon the anonymous telephone call at police head¬ 
quarters. 

It may be conceded that police officers should investi¬ 
gate anonymous telephone calls. Indeed no faithful and 
vigilant officer is justified in closing his ears to anony¬ 
mous information and rejecting it without investigation 
as being unworthy of his notice. Every such officer, in 
enforcing the law, should listen carefully to such anony¬ 
mous information. However, an investigation of infor¬ 
mation so received is one thing, and the inunediate ar¬ 
rest without warrant and without investigation is an¬ 
other and far different thing. The adjudicated cases 
make this distinction crystal clear. 

In State v. KTinidsen, 154 Wash. 87, 280 Pac. 922, a case 
much stronger in favor of the Government than the one’ 
at bar, the arrest was condemned as illegal. There the 
arresting officers had received information from an un¬ 
known person that defendant was the delivery man, and 
supplier of whiskey for a certain section of Seattle.' The 
police officers were told that he drove a Dodge truck 
with a license No. 582-457 and that his daily practice', 
was to bring in a load of liquor to a cache in Seattle. 
The defendamt was a hnown bootlegger. On a certain 
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day police oflBicers received another anonymous call with 
the specific information that the defendant would drive 
a load of liquor into a garage at a certain address at a 
certain time. The officers sent to the scene saw a truck 
which was heavily loaded and in which the driver ^s com¬ 
partment was tightly closed and shaded. The officer in¬ 
vestigating this truck saw whiskey bottles, searched the 
truck and arrested the defendant. In this case, the court 
held: 

‘‘Under the foregoing amendment (4th) to the Con¬ 
stitution of the United States anonymous informa¬ 
tion received over the telephone, or otherwise, is not 
sufficient, of itself, to authorize searches or seizures 
of persons, automobiles or homes without warrants 
obtained from lawful authority authorizing such ac¬ 
tion. If an officer of the law, upon being questioned 
. as to his reasons for having search^ the home of a 
citizen or resident without authority of a search 
warrant, may plea<L as justification for his action, 
an anonymous telephone call, it would seem that all 
legal restrictions on the authority of law enforcement 
officers to conduct searches at their mere pleasure 
are done away with • • • In the case at bar under 
the Constitution and the authorities the anonymous 
information conveyed to the law enforcement officers 
would not of itself ajfford a lawful basis for the ar¬ 
rest of appellant and the search of his automobile 
without warrants authorizing such action.’’ 

The Fourth Amendment protects the right of an indi¬ 
vidual to be secure in his person, as well as in his home, 
from an unreasonable search. This right has been zeal¬ 
ously guarded by the courts. “The Fourth Amendment 
forbids every search that is unreasonable and is con¬ 
strued liber ally to safeguard the right of privacy.’’ 
Lefkowitz v. United States, 285 U. S. 452. Its protection 
“extends to offenders as well as the law-abiding.” 
Weeks v. United States, 233 U. S. 383. 
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To permit police officers to search for evidence be¬ 
cause they deposed that they had reason to believe and 
did believe that the law had been broken, or because 
they deposed that they were informed and believed that 
certain facts existed, would leave the home, the prop¬ 
erty, and the person of the ciiieen at the mercy of mere 
suspicion and of misstatements and misinformation for 
which no one could be held accountable. In U. 8. v. 
Blick, 45 F. 2d 627, the Court held that ‘^the probable 
cause in such a case ought to be such as might be estab¬ 
lished in a competent tribunal as a basis for a search 
warrant, otherwise the mental action of the officer amounts 
to no more than a suspicion, which is admittedly under 
the CarroU case and many other cases not sufficient for 
a search and seizure without a warrant. Of course, it is 
well established that the so-called successful result of 
an unlawful search and seizure has no bearing upon its 
legality and cannot be considered.’’ 

In determining the validity of the arrest without a 
warrant the question to be resolved is what information 
the arresting officers had at the time of the arrest and 
not what they learned as a result of the arrest. The fact 
that the arrest and consequent search may have pro¬ 
duced evidence that in retrospect might have justified the 
illegal arrest does not operate to make the arrest valid. 
As was said in Neuslein v. District of ColimJbia, 73 App. 
D. C. 85, 115 F. 2d 690 ‘‘an illegal search cannot be 
legalized by what it brings to light.” See also Harris v. 
United SUjtes, 331 U. S. 145, 150. “Thus probable cause 
must be determined by the existence of facts known to 
the officer before and not after the search.” Lawson v. 
United States, 9 F. 2d 746. 

Cases which appear to support the theory that infor¬ 
mation received from a reCiahle source is grounds for 
probable cause usually contain more than is apparent 
at first glance. In the majority of these cases the ar- 


resting officers covld see for fhemsdves certa^ events 
take place and from t^s form a reasonable belief that a 
cr^e was being committed- See Wisni^sh% v. United 
States, 47 F. 2d. 825. How:ever, it bas been held that a 
prohibition officer who detected aai odor of fermenting 
znash near a b nildin g did not have probable cause for 
the arrest of a person wit^ the building and the sub- 
^uent search of his premises. U. 8 . y. Kapkm, 89 
F. 2d ^9. In a similar vein, where an a^nt had in¬ 
formation that narcotics were being used and went to the 
place where the violation was allegedly to occmr and there 
smiled what he believed , to be narcotics, it ^ was held 
not sufficient to. justify a belief that a crime was being 
committed in the presence 9 f the officer which would 
justify an arrest and search without a warrant. JoJmson 
V. United States, 333 U. S. 10; Taylor v. United 8tastes, 
286 U. S. 1, United Staies v. Tom Tu, 1 F. Supp. 357. 


_ *'» * ^ 

The appellants in the present case niade ho claim in 

the lower court to ownership or interest in the badges 
allegedly seized from them. The government -in the 
court below contehiied that appellants failed to show their 
standing to contest the uhconstitutionality of the search 
and seizure by failing to allege such ownership. The 
lower court did not deny the Motion to Suppress on this 
ground. (Joint App. 61 A, 6^7A) 


In anticipation of a similar objection to be raised *by 
the govenimeht in this Court, appellants contend that 
evidence obtained ly d search of the person in violation 
of his constitutional right 'to be secure in his right of 
'privacy cannot be introduced against him over Ms ob¬ 
jection whether he claims a proprietary interest in such 


evidence or not. To hold otherwise, it is submitted, 
would make a mockery of an individual *s right of privacy 
and the freedom of Ms person from govermhental abuse. 
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Th€ ruling of this Court in the case of United States 

V. Blok, — U. S. App. D. C. _, _ Fed., 188 F. 

I 2d 1019, decided April 12, 1951 decisively supports ap¬ 
pellants^ contention. In that case the police arrested 
defendant without a warrant on suspicion of petty lar¬ 
ceny. Incident to such arrest, they search^ the desk 
assigned to her exclusive use in a government office. In 
this desk the police found and seized evidence which was 
introduced against the defendant Defendant disclaimed 
ownership of such evidence. The Municipal Court of 
Appeals reversed the conviction on the ground that the 
search of the desk was such an invasion of the defend¬ 
ant's privacy as to constitute a violation of the 4th 
amendment. The government thereupon appealed to this 
Court. In agreeing with the Municipal Court of Ap¬ 
peals, this Court stated that the Fourth Amendment, in 
guaranteeing the people against unreasonable searches 
I and seizures, marks the right of privacy and “is one of 
the unique values of our civilization, and with few excep¬ 
tions, stays the hands of the police unless they have a 
I search. warrant issued by a magistrate on probable 
i cause supported by oath or affirmation. The Fourth 
' Amendment promises security against unreasonable 
searches. A person who has enough interest in a place 
to make a search unreasonable, has enough to object 
to the search.” 

The language of the Blok case is particularly appli¬ 
cable to the case at bar. What greater right of privacy 
' does a man possess than the right to be secure in his 
own person? If a defendant has enough interest in a 
place to make a search unreasonable he certainly has 
enough interest in his own person to make a search un¬ 
reasonable. The right of privacy of person-as well as 
place is firmly established under the Fourth Amendment 
and jealously protected by the courts. 

i It is important to note that in the Blok case it was 
specifically stated that the defendant disclaimed owner 
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ship of the evidence found by the police and which this 
Court said should have been suppressed.. The.reasoning 
of the Court in the Bloh case is controlling here and 
gives to the appellants standing to contest the validity 
of the search of the person and the seizure based upon 
the illegal arrest. . 

In Jeffers v. JJmted States, _ U. S. App. D. C._, 

187 F. 2d. 498, decided December 7, 1950, this Court held 
that a defendant has standing to challenge a search and 
seizure under the 4th Amendment and under Rule 41 (e)i 
Federal Rules of Criminal Procedure, as a “person ag¬ 
grieved’’ if he has an interest in either the premises 
searched or the property seized. He need not have rights 
“in both premises and property.” Similarly, and neces¬ 
sarily, if one can object to a search of a house without 
claiming ownership of the property seized, he can object 
to a search of his person, without claiming an interest in 
the property. He is a party “aggrieved” by the inva¬ 
sion of his person and his right to privacy. 

The important factor to be sought in each case is 
whether the search, challenged as illegal, constitutes a vio¬ 
lation of an established right of an accused. Thus, for 
example, one who is employed by another engaged in an 
illegal enterprise cannot hope to escape the consequences 
of the seizure of property belonging to his employer if 
no personal right was violated, because the invasion of 
the property in which no interest is claimed does not 
constitute a wrong as to the defendant. This is far dif¬ 
ferent, however, from the situation in the present case, 
and in the Bloh. case, where the personal right violated 
was the right of privacy. This situation is analagous to 
illegally obtained confessions. As Judge Frank said in- 
the case of In Re Fried, 161 F. 2d 453 (2nd Cir.)“The 
court refuses to receive in evidence an unlawfully ac¬ 
quired confession, not because of its presumptive , un¬ 
truthfulness or unreliability or because it is irrelevant, 
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but because of the illegality of the means by which it 
was acquired.” Thus in the case of a confession a de¬ 
fendant is not precluded from objecting to the introduc¬ 
tion of an alleged confession admitted by the govern¬ 
ment to have been obtained by force and violence, even 
though the defendant denies that he ever made such a 
confession. So in the case of a search made of an in¬ 
dividual's person, admittedly incident to an unlawful ar¬ 
rest, it could hardly be an answer that the defendant 
must first admit that what the police allegedly seized 
from such individual was in fact taken from him before 
he can object to the illegality of the search and the 
wrongful intrusion of his right of privacy. The illegality 
of the search destroys the benefit of any seizure. If the 
law were otherwise an unscrupulous police officer could 
operate free of all restraints in invading and violating 
the rights of individuals to be secure in their persons and 
could admittedly engage in promiscuous, invalid arrests 
and searches producing as a result of such searches evi¬ 
dence in which the accused could not claim an interest 
because the same had been planted, and yet there would 
be no forn^ in wMch to challenge the alleged seizure 


itself. “Officers should not be encouraged to proceed in 
an irregular manner oii the chsmce that all will end well.” 
i^eiislem v. Disti^ of Columbia, 73 App. D. C. 85, 115 
F. 2d 6d0[ 694. See ako opinion of Justice Jackson in 
MacDomald v. Umted States, 335 U. S. 451. 


For the foregoing reasons Appellants respectfuUy sub¬ 
mit that their arrest, under the circumstances set forth, 
was not based upon probable cause and was therefore 
illegal. The arrest being illegal the subsequent search 
violated their constitutional rights, and any property 
claimed to have been seized as a result of such search 
should have been suppressed and excluded from the evi¬ 
dence. The lower court’s failure to do so constitutes 
substantial and reversible error. 
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n 

The Trial Court’s Instractions to the Jury Were Erron¬ 
eous and Prejudicial to the Appellahts. 

^ I •• 

In his instructions to the jury. Judge Holtzoff, after 
defining the elements of the crime on each of the first 
two counts, told the jury as follows: *‘It is for you 
ladies and gentlemen to determine where ihe truth lies, 
and what the facts are. If you believe the government 
witnesses, mid that means Thuma as well as the police 
officers,’ your verdict should be guilty on each of the 
counts. If you do not believe them, or if you have a 
reasonable doubt why, then, of course, your verdict should 
be not guilty.” 'Again and at the conclusion of the 
charge the court instructed the jury as follows: ‘‘If you 
believe the government’s testimony, you should find a 
verict of guilty on Count 3. If you believe the defend¬ 
ants’ testimony or have any reasonable doubt on the 
matter, of course you will find a verdict of not guilty.” 

It is respectfully submitted ^t by so instructing the 
jury the court invaded the province of the jury by 
directing them to return a verdict of guilty if they simply 
believed the government’s- witnesses. This is particu¬ 
larly trae in that the quoted portion of the charge was 
given near the end of the instructions. It is a well- 
known fact that the influence of the trial judge on the 
jury is necessarily of great weight and that his latest 
wbr4 or intimation is rweived with deference and may 
prove oontirollingl ’ v. United States, 289 U. S. 

466; BoUenhach v. United States, 326 U. S. 607. In 
Qf^ V. United States, 27 F. 2d 461, it was stated: 

“We think this statement was misleading. It was 
made at''the'very'close ’of jhe charge. It ^ve the 
jury to understand that, if they did not believe the 
defendant they could find him guilty. • To so charge 
was a plain error of law. If the jury did not believe 
the defendant was telling the truth, that would not 
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justify a verdict of guilty. They must go further 
• • • and they must be satisfied beyond a reason¬ 
able doubt of the proof of these facts. Although the 
court in the earlier part of its charge outlined what 
the government was required to prove to establish 
its case, we nevertheless think that in this parting 
sentence to the jury it fell far short of what it 
should have done, and by so doing, may have misled 
the jury and excused it from performing its full 
duty, to the defendant’s prejudice.” 

It is respectfully submitted that the above language is 
appropriate to the instant case. Here too the trial judge 
outlined all the principals of law applicable and in the 
last portion of his charge stated twice that if the jury 
believed the government’s witnesses they should find the 
appellants guilty. This was the last word from the trial 
judge that was impressed upon the jurors’ minds. This 
is what they took with them into the jury room when 
they considered the guilt or innocence of the appellants. 
Here the trial judge has invaded the province of the 
jury and this he cannot do. 

A defendant is entitled to have his case subnodtted to 
the jury on the basis of all the evidence presented, both 
for the government and the defense, and if aU the evi¬ 
dence raises a reasonable doubt, he is entitled to the bene¬ 
fit of it. As a result, a trial judge must make it clear to 
a jury that aU matters of fact are submitted for their 
determination. Wheatley v. Umted States, 159 F. 2d 599 
(4th CJir.). The trial court in the present case did not 
do so. 

The effect of the charge in the case at bar was to in¬ 
struct the jury that if they believed the government’s 
witnesses they should find a verdict of guilty on each of 
the first 2 counts and if they believed the government’s 
testimony they should find a verdict of guilty on the third 
count. While it is true that earlier in the charge, the 
trial judge had defined reasonable doubt, the subsequent 
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instructions as set forth above were substantially a direc¬ 
tion to the jury to find the Appellants guilty if they 
believed the government's witness and to find them not 
guilty only if they believed the defendants* testimony. 

The defendants* guilt or innocence should be deter¬ 
mined on the basis of all the evidence. The law does 
not permit, nor will it countenance, a charge to the jury 
which establishes a distinction between evidence offered 
by the government and that offered by the defense. See 
Ross V. United States, 180 F. 2d 160, 166, where the court 
said: 

“The court should have charged the jurors that they 
must consider all the evidence in the case in deter¬ 
mining the guilt or innocence of the accused and 
should not have limited the last quoted instructions 
to the government*s witnesses.** 

On occasion in the past this court has admonished the 
trial courts to adhere strictly to the line of impartiality 
in submitting a case to the jury and particularly with 
respect to reasonable doubt. Thus, in the case of BUled 
V. United States, 184 F. 2d 394, this court, in holding an 
instruction similar to the one given in the present case 
to be error, stated as follows: 

“The law is that if the jury believe beyond a rea¬ 
sonable doubt that the defendant has committed the 
alleged offense it should find a verdict of guilty, but 
if there be a reasonable doubt in the minds of the 
jurors they must acquit.** 

An instruction to fiuad a defendant guilty if the jury 
believes the testimony of the government is therefore 
prejudicial error. See also, GriUo v. United States, supra. 
The charge in the present case denied to the Appellants 
the requirement that the government prove them guilty 
beyond a reasonable doubt. For it is entirely possible 
that from the testimony taken as a whole, and not sepa¬ 
rated into categories as the trial court directed, the jury 
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could have believed that the defendants were guilty but 
still could have had a reasonable doubt. Thus in a given 
case it is entirely possible for one to believe certain wit¬ 
nesses as against other witnesses and yet not be satis¬ 
fied in that belief beyond a reasonable doubt. This is 
the distinction between proof beyond a reasonable doubt 
and proof by a preponderance of the evidence. Ob¬ 
viously, the latter is substantially less than proof beyond a 
reasonable doubt. 

An example of the vice of the court’s instructions in 
the present case, and the great prejudice created by it, 
appears in the testimony of Officer Herlihy, a govern¬ 
ment witness. Herlihy testified that when he observed 
Appellant Harvey, he was doing nothing improper and 
that when the complaining witness Thuma approached 
him and offered him an envelope he, Harvey, refused to 
take it. This statement by a government witness was, 
in itself, evidence favorable to the defense and entirely 
consistent with Appellants’ innocence and inconsistent 
with his guilt. This evidence therefore should have been 
considered by the jury in determining the guilt or inno¬ 
cence of the Appellants. But .under the trial judge’s 
instructions the jury was precluded from considering this 
evidence in any manner favorable to Appellants because, 
as they were told, if they believed the government’s wit¬ 
nesses they should find the Appellants guilty. This alone, 
it is submitted, is sufficient to establish the error in the 
trial court’s charge. 

The Supreme Court, and this court too, has had occa¬ 
sion to say that ^‘A conviction ought not to rest on an’ 
equivocal direction to the jury on a basic issue.” BoUen- 
hach V. TJrated States, 326 U. S. 607, ,613; McFarland v. 
United States, 85 App. D. C. 19, 174 F. 2d 538. To say 
the least, the court’s instructions in the present case were 
equivocal. 
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While the court at the outset of its charge told the 
jury that the burden is upon the government to prove 
the defendants guilty beyond a reasonable doubt, the 
portion of the charge set forth above, coming at the end 
of the charge, gave a distorted meaning to the earlier 
instruction. As the Supreme Court noted in BoUenbcch 
V. United Statesj sv/pra, a later instruction on a vital 
issue which is misleading and in error is not cured by a 
prior unexceptional and unilluminating abstract charge. 
While it is within the province of the jury to consider 
the truth and veracity of the witnesses both for and 
against the government, a conviction cannot rest solely 
upon the question of the truth and veracity of the wit¬ 
nesses for the government as against those for the de¬ 
fense. Evidence given by government witnesses which 
could be considered favorable to a defendant, should be 
submitted to the jury for such consideration and a con¬ 
viction or acquittal should be based upon all of the evi¬ 
dence rather than only a part thereof. The statement 
“if you believe the government’s testimony you should 
find a verdict of guilty,” takes away from the jury such 
consideration and is a direction to the jury to find the 
defendants guilty if they believed the government T^t- 
nesses without more. 

In this respect it is well to remember that the purpose 
of trial by jury is to remove from one person the power 
to pre-judge and convict an accused. This purpose has 
been zealously guarded, and appellate courts have sternly 
warned trial judges against invasion of this province of 
the jury. On the other hand the jury, trier of the facts, 
is not presumed to be learned in the law. Even though 
many of the jurors may have participated in other cases, 
it is assumed in each case that such case is their first 
experience in a Judicial proceeding. Consequently it is 
important that great care be taken to insure that the 
jury is informed of exactly what they should consider and 
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what they must not consider. Therefore, it is of extreme 
importance that the jury should be thoroughly instructed 
as to all the elements of the crimes involved, what is 
necessary to constitute those elements, and be told fur¬ 
ther, and unequivocally, without confusion or in language 
which can be in any way misunderstood, that a convic¬ 
tion can result only after the jury is convinced from 
all the evidence presented and beyond a reasonable doubt 
that the government has established each and every ele¬ 
ment of the offense and the defendants’ guilt thereof. The 
trial court did not do so in this case. 

A second strong objection to those parts of the charge 
of the trial court above set forth, in addition to the ob¬ 
jection noted heretofore, is that they withdrew from the 
jury the right to determine whether the elements of the 
offenses charged had been committed. In other words, 
the trial court, after attempting to define several of¬ 
fenses and giving the essential elements thereof, told 
the jury that if they believed the government’s witnesses 
they must necessarily find that the elements of the offense 
had been established. Thus, and contrary to the authori¬ 
ties set forth above, the trial court withdrew from the 
consideration of the jury the necessity of finding that the 
government had in fact established each and every ele¬ 
ment of the crimes charged, because in effect what he 
said was that “if you believe Thuma and the police offi¬ 
cers, you should find the defendants guilty because I am 
telling you that what they have testified to establishes 
beyond a reasonable doubt that the defendants are guilty 
of blackmail and of impersonating a police officer.” This, 
a Federal trial court is forbidden to do and in so doing 
commits reversible error. 

Anticipating the point being raised by the government, 
Appellants concede that no objections or exceptions in 
the above respects were taken to the trial court’s charge 
by Appellants’ counsel in the court below. It is sub- 
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mitted, however, that this does not preclude this court 
from considering the matter. 

Rule 52(b), Federal Rules of Criminal Procedure, pro¬ 
vides that on appeal “plain errors or defects affecting 
substantial rights may be noticed although they were not 
brought to the attention of the court. This rule re¬ 
flects a practice long exercised by Federal appellate 
courts and has been invoked repeatedly. See U. S. v. 
Balodimas, 177 F. 2d 485 (7th Cir.); Jones v. Umted 
States, 175 F. 2d 544 (9th Cir.); Umted States v. Per- 
plies, 165 F. 2d 874 (7th Cir.); Anderson v. United 
States, 157 F. 2d 429 (9th Cir.). See also F^ton v. 
United States, 83 U. S. App. D. C. 277, 170 F. 2d 153, 
wherein this court recognized the right to invoke the rule 
where a charge contains plain error affecting substantial 
rights. 

It is respectfully submitted that the trial court’s charge 
in the present case in the respects above noted consti¬ 
tuted plain error affecting the substantial rights of the 
Appellants. 

m 

The Court Erred in Its Construction of Title 22-2305, 
D. C. Code, in Defining the Crime of Blackmail 

It is respectfully submitted that the crime of black¬ 
mail as set forth in the indictment and as defined by the 
trial court in his instructions to the jury is based upon 
an improper construction of Section 22-2305, D. C. Code 
(1940 Ed.) This section provides as follows: 

“Whoever verbally or in writing accuses or threatens 
to accuse any person of a crime or of any conduct 
which, if true, would tend to disgrace such other 
person, or in any way subject him to the ridicule or 
contempt of society, or threatens to expose or pub-' 
lish any of his infirmities or failings^ with intent to 
extort from such other person anything of value or 
any pecuniary advantage whatever, or to compel the 
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person accused or threatened to do or refrain from 
doing any act, and whoever vdth such vntent pub¬ 
lishes any such accusation agoanst cmy other person 
shaU be imprisoned for not more than five years or 
fined not more than one thousand dollars, or both.^^ 
(Italics supplied) 

The trial court instructed the jury that to be guilty of 
I blackmail one need only make an accusation with intent 
to extort, even though the accusation be true. Publica¬ 
tion of the accusation was not included as an essential 
element. 

' From a careful reading of the statute, however, and 
giving due consideration to the punctuation in determin- 
infg the meaning of its language, it appears that to be 
guilty of blackmail one must publish such accusation 
with intent to extort something of value. Thus as ap¬ 
pears from the italicized portion of the language set 
forth above which is framed in the conjunctive rather 
than the disjunctive and the fact that no comma appears 
after the words ‘‘any other person” and before the 
words “shall be imprisoned,” publication of the accusa¬ 
tion is an essential element of the crime. 

This court has had no occasion, as far as counsel has 
been able to find, to judicially interpret this statute in a 
criminal case. Being a criminal statute, however, the 
language should be strictly construed in favor of the 
accused with no intendment or extension beyond the im¬ 
port of the words used. United States v. Resmck, 299 
U. S. 209. 

The legislative history of title 22 of the Code of Laws 
of the District of Columbia is extremely sketchy but ap¬ 
pears to give support to Appellants^ contention. In a 
dissent filed by Mr. Justice Frankfurter in the case of 
Fisher v. United States, 328 TJ.S. 463, 477, Note 6, it is 
pointed out that Judge Cox, in discussing the codification 
of the laws of the District in a letter to the Washington 
Board of Trade, stated that the Code provisions were based 
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on the laws of Maryland, Virginia, New York, and Ohio. 
The New York law on blackmail at the time the District 
Code was passed made no provision for publication and 
the crime of blackmail, although similar in all respects 
with that which appears in the D. C. Code, except for 
the provision for publication, was but a misdemeanor 
(1878 New York Laws, Ch. 288, Sec. 2). Congress when 
changing the crime of blackmail from a misdemeanor to 
a felony and in providing for a penalty of 5 years im¬ 
prisonment, imposed, it is submitted, the element of 
publication to complete the substantive crime of black¬ 
mail, for in the absence of publication the crime would 
be an attempt to commit blackmail which would remain 
a misdemeanor in the District of Columbia. No other 
reason can be attributed to the establishment of a 5 year 
penalty than that the element of publication was added. 
Strong emphasis to Appellants^ contention is given when 
it is considered that Congress could easily have used the 
word “or*’ instead of “and” in the local statute to sup¬ 
port the construction given by the lower court. As a 
matter of fact to so construe the statute, and to support 
the lower court, it is necessary to judicially amend the 
language to change the word “and” to “or.” Such 
words should be given their normal and ordinary mean¬ 
ing. In re Rice, 83 D.S. App. D.C. 26, 28, 165 F. (2d) 
617. This is particularly true in a penal statute. Umted 
States V. Ten Cases of Shawls, Fed. Cas. No. 16, 448 
(C.C. N.Y.) 

It is inconceivable that Congress should have intended 
to impose a 5 year penalty for a mere threat to accuse 
a person of any conduct which would “tend” to disgrace 
such person or subject him to ridicule, particularly if 
such accusation were in fact true, unless such accusation 
were followed by publication thereof. Compare Section 
22-507, D. C. Code, which provides that any person con¬ 
victed of threats to do bodily harm can be sentenced to 
a maximum of 6 months imprisonment and then only 
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for failure to post a peace bond. A threat to do bodily 
harm, it is submitted, is far more serious than a threat 
to disgrace another. Consequently logic and common sense 
as well as sound interpretation supports Appellants’ con¬ 
tention that to be guilty of blackmail one must publish the 
accusation and in the absence of such publication, the 
only offense committed is the attempt to commit black¬ 
mail which in itself carries a one-year sentence. Section 
22-103, D. C. Code. 

l|t is respectfully submitted therefore that because the 
indictment, the evidence, and the court’s instruction to the 
juiy defining the crime of blackmail, were based on an 
erroneous interpretation of the statute excluding publi¬ 
cation as an essential element of the crime, the convic¬ 
tion cannot be sustained. 

There having been no publication, the Appellants vrere 
entitled to a judgment of acquittal when made. And the 
same should be ordered by this court. Furthermore, in 
failing to properly submit to the jury the essential ele¬ 
ments of the crime, reversible error was committed by the 
trial court. See WiUiams v. United States, 76 U.S. App. 
299, 131 F. 2d 21, Tattrni v. United States, No. 10761, 
decided by this court May 3, 195L 

IV 

The Court’s Construction of Title 22-1304 D. C. Code in 
Light of the Evidence and Instructions to the Jury 
Was Error. 

The appellants next contend that the lower court’s in¬ 
terpretation of Title 22-1304 D. C. code was incorrect. 
Consequently, in defining the crime to the jury and in 
finding that the evidence supported the indictment the 
trial court committed reversible error. 


The testimony in the present case, considered most fa¬ 
vorably to the government, was that appellant Harvey 
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approached the complaining witness in the mens^ lavora- 
tory at the Y.M.C.A. At that place said appellant en¬ 
gaged in a conversation with the complaining witness. 
The complaining witness said that the said appellant pro¬ 
duced a badge representing himself as an officer and told 
him he was under arrest. The badge, and a similar one 
v/hich was exhibited by appellant Mann, was not a fac¬ 
simile of a badge of any legally constituted police force 
in the District of Columbia. It simply had on its face 
the words “City Police.^’ There were no oral repre¬ 
sentations made by appellants that they were police of¬ 
ficers or members of the Metropolitan Police Depart¬ 
ment. 

There was no testimony offered to establish the exist¬ 
ence in the District of Columbia of a “City Police” which 
had any authority. 

iOie statute under which appellants were indicted (§22- 
1304), which constitutes a felony, provides as follows: 

“Whoever falsely represents himself to be a judge 
of the municipal court, notary public, police officer 
or other public officer, or a minister qualified to cele¬ 
brate marriage, and attempts to perform the duty or 
exercise the authority pertaining to any such office or 
character, or having been duly appointed to any of 
such offices shall Imowingly attempt to act as any 
sudi officers after his appointment or commission has 
expired or he has been dismissed from such office, 
shall suffer improsonment in the penitentiary for not 
less than one year nor more than three years. 

Another section of the Code (§22-1306) under whicli 
appellants were not charged and upon which the trial 
court did not instruct the jury provides as follows: 

“It shall be a misdemeanor, punishable by imprison¬ 
ment in the District jail or penitentiary not exceed¬ 
ing two years, or by a fine not exceeding five hxmdred 
dollars, for any person, not a member of the police 
force, to falsely represent himself as being such 
member, with a fraudulent design.” 
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The trial court instructed the jury under the felony 
statute above set forth that to establish appellants’ guilt 
two elements had to be proved. First, that they falsely 
represented themselves to be police ofi&cers, and, second, 
that they attempted to perform the duty or exercise the 
authority of a police officer. The court further instructed 
the jury that producing a police badge is representing 
oneself to be a police officer.^ 

It is appellants’ contention that in order to be guilty 
of the crime of which they were charged, rather than 
the misdemeanor of falsely impersonating a police officer, 
it was incumbent upon the government to prove, and the 
jury should have been so instructed, that appellants had 
to represent themselves to be members of an established 
police force existing under law. In the District of Co¬ 
lumbia there are numerous police forces. Among them 
are the Metropolitan Police Department, the Park Police, 
the Secret Service and several others. Insofar as ap¬ 
pellants are aware, and as far as the record in this case 
is concerned, there is no force known as ‘‘City Police” 
in the District of Columbia. There being no such le¬ 
gally constituted authority, and this is aU that the appel¬ 
lants represented themselves to be, if that, they could 
not be guilty of attempting “to perform the duty or 
exercise the authority pertaining to such office.” It is 
appellants’ position that to constitute the crime of falsely 
impersonating a public officer and attempting to perform 
the duties of such officer, the following elements must 
be established; first, the existence of the public office and 
the authority of such office being impersonated; second, 
the false representation of such office, and third, the at¬ 
tempt to perform the duty or exercise the authority of 

^Of course, the trial court, after defining the crime in this 
fashion, simply told the jury that if they believed the witnesses for 
the government they should find appellants guilty (See point II 
of this brief). Under the circumstances there was hardly any 
need to define the crime. 
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such office. One or more elements is lacking in the pres¬ 
ent case. 

Assume in the present case that appellant Harvey 
made no oral or verbal representations to the complain¬ 
ing witness that he was a police officer, as was in fact 
the case. Assume further that the only representation 
made by him was to exhibit to the complaining witness 
a badge, which on its face indicated that it was a police 
badge of the City of Detroit, but because of the failure 
of the complaining witness to look, he saw nothing more 
than the words ‘^City Police.’’ Could it be contended that 
the defendant represented himself to be a member of a 
duly constituted police force authorized to perform duties 
and exercise authority in the District of Columbia? Ob¬ 
viously not. The facts in the present case lead to the 
same conclusion. 

For the foregoing reasons it is submitted that the trial 
court’s instructions to the jury defining the essential 
elements of the crime of impersonating were incorrect, 
based upon an erroneous construction of the statute. 
Likewise there was a total lack of proof bringing the case 
within the statute. Consequently, the judgment on the 
first count of the indictment should be reversed. 


CONCLUSION 


The premises considered, it is sincerely urged to this 
Honorable Court that the judgment in this cause should 
be reversed. 

Kespectfully submitted. 


Of Cov/nsd 

Keith BIeixy 


Bbbnakd Maegolius 
Attorney for Appellants. 


August, 1951 
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226 Filed in Open Court 

Feb 12 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
(Grand Jury Impanelled January 2, 1951 and 
Sworn in January 3, 1951) 

The United States of America 

V. 

Edward S. Harvey James F. Mann August Mazzarp 

Criminal No. 187—’51 

208—51' 

Grand Jury No. 209—51 

Vio. 22 D. C. C. 1304 
Vio. 22 D. C. C. 2305 

The Grand Jury charges: 

On or about January 24, 1951, within the District of 
Columbia, Edward S. Harvey and James F. Mann, not 
being police ofiScers, did falsely represent themselves to 
be such officers to one Lee W. Thuma, and did attempt 
to perform the duties and exercise the authority of police 
officers. 

SECOND COUNT: 

On or about February 1, 1951, within the' District of 
Columbia, Edward S. Harvey, James F. Mann and Au¬ 
gust Mazzaro, not being police officers, did falsely rep¬ 
resent themselves to be such officers to one Lee W. Thuma, 
and did attempt to perform the duties and exercise the 
authority of police officers. 


THIRD COUNT: - ' , " - - - 

On or about February 1, 1951, within the’District of 
Columbia, Edward S. .Harvey, James F. -Mann and Au¬ 
gust Mazzaro, with intent to extort certain • property, 
that is to say, twelve hundred and fifty dollare, from Lee 
W. Thuma, unlawfully, feloniously and extortiously did 
verbally threaten to accuse the said Lee W. liiuma of 
being a degenerate and sexual pervert which, if true, 
would tend to disgrace the said Lee W. Thuma and sub¬ 
ject him to the ridicule and contempt of society. 

• • -r • • 

229 Filed Mar 20 1951 Harry M. Hull, Clerk 

I 

Motion to Swppress Evidence 

Comes now the defendant in the above entitled cause 
and moves the Court to pass an order suppressing cer¬ 
tain articles hereinafter mentioned as evidence in this 
case. 

Defendant avers that he is informed that the said ar¬ 
ticles were allegedly seized and removed from his person 
and he is further informed and believes that the’United 
States intends to use the said articles as the basis of 
criminal prosecution against the petitioner for an alleged 
violation of sections 1304 and 2305 of the District of 
Columbia Code. 

The circumstances under which the said articles were 

allegedly seized are as follows: • ’ 

* *■* . /- 

That on to wit, February 1, 1951 ^thin tiie District 
of Columbia the petitioner was standing on the sidewalk 
near the intersection of 14th and Park Road, N. W. At 
that time and place he was seized.by_an OflScer.pfithe 
Metropolitan Police Force. Petitioner was not commit¬ 
ting a crime nor did said oflBcer have reason to believe 
any crime was being committed. Despite those facb* 
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petitioner was placed under arrest without a warrant and 
he is advised that the arresting ofl&cer claims to have 
taken ceHain articles from his person while under such 
arrest. 

230 The articles allegedly seized consisted of a badge 
bearing the words City Police and an identification 
card bearing the words, Washington Police Association. 

• • • • 

239 Filed Jun 12 1951 Harry M. Hull, Clerk 

On this 8th day of June, 1951 came the attorney fof 
the government and the defendant appeared in person 
and by counsel, John Bonner, Esquire. 

It is Adjudged that the defendant has been convicted 
upon his plea of* not guilty and a verdict of guilty of 
the offense of violation of section 1304, 2305, Title 22, 
D. C. Code as charged* in counts one and three, and 
the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It is Adjudged that the defendant is guilty as charged 
and convicted. 

It is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authom^ 
representative for imprisonment for a period of* One (i) 
year to three (3) years on count one; Twenty (20) 
months to five (5) years on count three; said sentence 
by the counts to run concurrently. 

• • • • 

3 Lee Webster Thmna 

was called as a witness by counsel for the United States 
and, being first duly sworn, was examined and testified 
as follows: 
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Direct Eaxmmaiion 

• • • • 

4 Q And where do you live, Mr. TChumat A 
5406 Worthington Drive, Washington 16, D. C. 

Q How old are you? A 63. I will be 64 in June. 
Q Are you employed now? A I am a retired Gov¬ 
ernment worker. 

Q How long have you been retired? A Since Oc¬ 
tober 31, 1949. 

Q Kecalling your attention to January 24th of this 
year, 1951, do you recall what time you left your house 
that morning? A I left my house around 12 o^clock. 
Q What time? A Around 12 o’clock, noon. 

Q How did you leave your house; by what means of 
transportation? A My personal car. 

5 Q Your own automobile? A That is right 
Q When you left your house, where did you 

drive to? A I drove to 21st Street between Pennsyl¬ 
vania Avenue and K Street, where I parked the car. 
Q That is Northwest? A Northwest. 

Q That is in the District of Columbia? A Yes, sir. 
Q When you parked your car at that location, where 
did you go? A I was on the way down to Pelzman’s 
at 13th and F Street to make a purchase, and on the 
way down I stopped in the Y. 

Q The YMCA? A YiMCA. 

Q The YMCA is located where? A At the comer 
of 18th and G Streets, Northwest. 

Q That is in the District of Columbia? A District 
of Columbia. 

Q What time did you arrive at the YMCA? A About 
12:30. 

Q That is 12:30 in the afternoon? A P. M. 

Q What did you do when you arrived at the YMCA? 
A I went to the men’s room. 
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6 Q Where is the men’s room located! A Li 
the basement, to the left as yon go down the 

stairs, next to the barber shop. 

Q When yon went to the men’s room, what did yon 
do? A I went to the toilet, seated myself at the toilet. 
Q On the commode? A On the commode. 

Q Are there doors on those partitions? A No doors. 
Q What happened after yon had seated yonrself as 
yon stated? A After I had seated myself the defend¬ 
ant, Harvey— 

Q Will yon point ont Harvey, please? A The man 
to the left of the attorney (indicating). 

Q May the record show he points to the defendant 
Harvey? 

All right, go ahead. A Harvey came in and he 
stood at the nrinal. And presently he came over and 
stood in front of me fnlly exposed. 

Q By that yon mean his private was exposed? A 
That is right. 

Q When he exposed his private to yon, where were 
yon? A I was seated. 

Q Seated? A Seated. 

7 Q What did yon do? A I pnshed my hand 
ont to pnsh him away, and as I did so my hand 

came in contact with his person. 

Q All right, and what was said, if anything, at that 
time? A He asked me what I was doing. And I told 
him I was taking care of natnre. He asked if I was a 
member of the Y and I told him *‘No.” So he pro- 
dnced a badge representing himself as an oflBcer. 

Q Jnst what did he say? A He told me I was 
nnder arrest; that I wonld have to come with him. 

Q All right, then what happened? A When we were 
leaving the toilet to go npstairs, he said to me, “Do. 
yon know the manager of the Y?” And I said, “No.’’ 
And he said, “Well, yon don’t want to start anything. 
If yon do, it will go hard with yon.” 



So he escorted me ontside of the boilding, and he 
stood to the right of the—to the left of the entrance as 
yon go in, or to the left as yon come ont 
Q That wonld be on what street T A That wonM be 
on G Street 

Q What happened when yon arrived at that posi¬ 
tion? A Then he called defendant Mann, who is seated 
to the left of the defendant Harvey, from across tiie 
street 

8 Q All right, and then what happened? A He 
told Harvey that he had— 

Q Had Mann come across the street to where yon 
were standing? A Mann camie across the -street to 
where we were standing. 

Q When yon say “we,” yon mean yon and Harvey? 
A Where defend^t Harvey and I were standing. 

Q What was said when Mann came across the street? 
A When Mann came across the street, Harvey said to 
he had picked me np in the toilet; that I was a 
qneer. Mflnn prodnced a badge similar to the one de-^ 
fendant Harvey had shown me in the toilet. 

Q I will show yon this, and I will have it marked 
Government Exhibit for identification No. 1. 

(Police badge was-marked as Government Exhibit No. 

1 for identification.) 

MB. McLaughlin ; And I will have this other badge 
marked as Government Exhibit No. 2. 

(Police badge was marked as Government ExhiMt No.. 

2 for identification.) 

BY MB. McLAUGHUN; 

Q I will show yon Government Exhibit No. 1 for 
identification and arik yon if yon can identify that as 
the badge shown to yon by the defendant Harvey. 

9 A I can. 

Q Wonld yon say that is the badge, or one 
similar to that? A No; tins is the badge. It was in a 
-black leather case. 
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Q And showing yon Government Exhibit marked for 
identification No. 2, I ask yon whether or not that is 
the badge, or one similar to the badge shown to yon by 
the defendant Mann. A This is similar to the one 
that was shown to me by Mann, althongh Mannas badge 
was not in a case. It was in cellophane at the time. 

Q Now, what happened after Mann had shown yon 
his badge on G Street in the presence of Harvey? A 
Harvey and Mann escorted me np the street to 18th. 

Q Did they say anything to yon at that time? A 
Well, they talked to me. I jnst don’t recall what was 
said. 

Q And then, go ahead. A They told me I wonld 
have to come with them. They escorted me np to 18th 
Street and turned right on 18th Street When we got 
to Pennsylvania Avenne defendant Harvey told Mann 
that he had some bnsiness across the street and that I 
was to go with Mann. 

Mann escorted me to a triangle which is located 
10 on the sonth side of Pennsylvania Avenne between 
18th and 19th Streets, and he invited me to sit 
down on the bendi there. 

Q What happened when yon sat down on the bench 
witii Mann? A When we sat down on the bench, Mann 
asked me my name, asked me for my identification. I 
showed him my driver’s permit. And then he—^the only 
qnestions that Mann asked me were regarding my finan¬ 
cial statns. 

Q What qnestions did he ask yon in regard to yonr 
financial statns? A He asked me if I owned my honse, 
and my antomobile; how mnch money I had in the bank, 
and whether or not I had any United States ^vings 
Bonds. 

Q Was any other qnestion asked yon at that time by 
them? A I don’t recall any other qnestions. 

Q Now,, when Mann and Harvey talked to yon ont in 
front of the TMCA on G Street, I believe yon testified 
that they asked yon to go with them. Did they say 


where they were bringing you? A No, they did not 
Q Now, did you see them any more that day, January 
24th? A No. When I—^when Maj^n —I told Mann I 
was on my way downtoym to make a purchase, so 

11 he said to me, when we got up “I am going to 
let you go this time, and you go on downtown and 

make your purchase.” 

I did not see him any more until the morning of Feb^ 
ruary 1st 

Q On the morning of February the 1st, this year, 
1951, what time did you leave your house? A I left 
the house about 10:30,10:35. 

Q And your house on that date was located where? 
A 5406 Worthington Drive. 

Q When you left your house, you say at 10:30, is that 
right, in the morning? A 10:^ in the morning. 

Q Tell us what happened when you left your house 
at 10:30 on the morning of February 1st A I came 
down and as I crossed the lawn and stepped from the 
curbing into the street defendant Harvey came running 
toward me and said to me, ‘‘Do you remember me?” 
I said, “Yes.” 

He said, “Where are you going?” 

And I said, “I am going downtown.” 

And he said, “I am afraid you will have to come with 
us down to headquarters.” 

Q What was done, or what was said after he said 
that to you? A I asked him if it couldn’t wait 

12 until later. He said no I would have to go with 
them, and he beckoned from down the street and I 

noticed a car down there then, and it drove towards us. 
So when it got up there the defendant Mann was in the 
front driving the car, there was a third Tnaw in the 
back, and Harvey and 1 got in. I got in the back seat 
and Harvey got in the front seat. 

Q Now, when you got in the car, in the vicinity of 
your house, then what happened, or where did you go? 
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A The third man did all the talking. He told me that 
these defendants Harvey and defendant Mann were in a 
jam for not turning me in to police headquarters on 
January 24th, and that they would have to take me to 
headquarters. 

Q Was that third man identified by any particular 
name? A No, not to me. The two defendants, defend¬ 
ant Harvey and defendant Mann called him Sergeant. 

Q When you got in the back seat to talk to this 
third man, was the car being driven any place? A The 
third man said that he would have to get to a telephone, 
as he had to call up his boss. 

' When we were driving away there was a car across 
the street from us, just a few doors up the street, that 
' drove away, and the third man asked me if I knew that 
man. I told him I thought he was a neighbor of ours, 
but I wasn’t sure; that our neighbor drove a similar 
car. Then the third man said he would have to tel- 
13 ephone, and they drove down to the shopping cen¬ 
ter of 49th Street and Massachusetts Avenue 
where Mann drove in and parked in the shopping center. 

Q Now, from the time you got in the car in front of 
your house and were driven to that shopping district, 
did you have any further conversation with the third 
man? A Yes. The third man told me he was in a jam 
' with his boss and that the defendant Harvey and de¬ 
fendant Mann were in a jam with him for not having 
turned me in. And at the same time he held in front 
I of me a card with ‘‘Police Department” printed over it, 
at the top of it, at the heading of the card, and the word 
' “Name” and the word “Address” to the left of the 
“Police Department.” 

Q Was there anything further said by that third man 
' in the car? A He also inquired about my financial 
status. 
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I 
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Q Wliat did he ask you? A He asked, first he | 

showed me a clipping that he said was cut from the j 

Washington Post a few days previously, which stated that j 

a man in Alexandria had been picked up for a sex of- | 
fense and had had to post a $2,500 cash bond. ' | 

He asked me if I could post a similar bond, and I told | 
him no. He asked me how much I could raise. After j 

some consideration I told him, or rather I asked bim | 

about the cash. I said that I could get a bond from a j 

regular bonding company with whom I had been j 

14 bonded when I was in the Treasury Department. j 

And he said that that kind of a bond wouldn’t do; j 

that it would have to be a cash bond. i 

So I told him that I could possibly raise $1,250 but | 

that I would have to go to the bank and get it from j 

the safe deposit box. j 

Q Now, did you suggest the $1,250, or did he sug- j 

gest the $1,250? A He asked me how much I could | 

raise. I told him I didn’t know. He said, ‘‘Do you think i 

you could raise $1,250,” and I said perhaps I could. As j 

near as I can remember, that is what I said. j 

Q Now, all the conversation that you have related | 

here now, that is before you reached the shopping cen- j 

ter? A No. We were parked in the shopping center i 

at that time. • i 

Q After that conversation, what happened? A Then j 

the third man told me that on account of him being in a I 

jam with his boss, in addition to me producing, or put- j 

ting up the $1,250 cash I would have to buy a hat for I 

his boss. I 

Q Did he mention the boss’ name or indicate any j 

title, as far as the boss is concerned? A No, he did not j 

mention his name, or mention the kind of job. j 

15 Q What happened after that? A Be also told j 

me I would have to take these four men, indud- | 

ing the two defendants, himself and his boss, to lunch. j 

Q Did he say where? A He didn’t say where. He ! 
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said that he would have to use the phone and call up 
his boss and find out if the $1,250 was satisf^tory. 

Q Now, when you reached the shopping district, did 
he get out of the car? A Yes, he got out of the car 
and went into the drug store, presumably. 

Q When this third-man got out of the car over at 
the shopping district, where was the defendant Harvey 
and the defendant Mann? A The defendant Mann was 
sitting at the wheel and the defendant Harvey got out 
of the car with the third man and went into the drug 
store. 

Q Did there come a time when Harvey and this 
third man came back to the car? A Yes. 

Q Wbat happened then? A When he came back to 
the car he told me the $1,250— 

Q Who told you? A When Harvey and the third 
man came back to the car, the third man told me that 
the $1,250 would be all right, but he would have to 
keep it—^would have to get in touch with me on 
16 the 8th of March—mean the 8th of February, if 
it wasn’t sufficient cash. 

Q Wbat happened after that? A Then he told me, 
he asked me my middle name, and also my mother’s 
maiden name. 

Q Did you tell them? A I did. 

Q What did you tell them? A I told them my mid¬ 
dle name was Webster, and my mother’s maiden name 
was Cannon. 

Q What happened after that? A He told me Har¬ 
vey would go to the bank with me and I was to put this 
$1,250 in an envelope and mark the envelope “Webster 
Cannon, Transient, Hotel Baleighu” 

Q Y^at happened after that? A After that Harvey 
telephoned for a taxicab. 

Q Was there any previous discussion about the taxi¬ 
cab? A I do not recall that there was any discussion 
about the taxicab. 
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Q Now, when the taxicab—did the taxicab finally ar¬ 
rive there? A After defendant Mann and the third 
man had departed, the taxi arrived and we got into the 
cab. 

Q Who got into the cab? A Defendant Harvey and 
L 

17 Q Where did you go in the cab? A I told the 
taxicab driver to drive us to the comer of New¬ 
port Avenue and Worthington Drive, which is four doors 
from the comer from where I lived. 

Q Did you have any discussion with Harvey as to why 
you were going in that direction? A It was to get the 
keys to the safe deposit box at the Biggs National Bank 
at 14th and Park Boad. 

Q Had you said anything to Harvey and this third 
man, or Mann about the safe deposit box key being at 
your house? A If I recollect, I did. And it was our 
understanding that Harvey and—defendant Harvey and 
I were to take this cab to my home in order for me to 
get the keys to the box. 

Q And did you get in the cab with Harvey? A I 
got into the cab. But before I got into the cab I took 
the number of the car in which Mann and—defendant 
Mann and the third man were driving. 

Q Now, when you say you took the number, you mean 
you took the tag number? A Ilie tag number. 

Q What was the tag number? A The tag number 
was B-44. 

Q You and Harvey got in the cab and you started 
going in what direction? A Going, that is west, I 
think. 

18 Q I mean, in the direction of your house? A 
In the direction of my house. 

Q Did you and Harvey talk while you were going in 
the direction of your house? A I don’t recall that 
there was any conversation between us whatsoever. 

Q Did there come a time when the cab stopped? A 
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The cab stopped at the corner of Newport Avenue and 
Worthington Drive and I told the driver I was going 
down to the house and I would be right back. 

Q When you told the driver that, where was Harvey T 
A Defendant Harvey was sitting in the car, in the taxi¬ 
cab. 

Q Then did you leave the cab, yourself! A I left 
the cab myself and walked— 

Q Where did you go! A I walked down to my 
house, four doors from the comer. 

Q Then you went into your house! A I went into 
the house. 

Q What did you do! A I went upstairs and got the 
keys to the safe deposit box, and when I came down I 
told my sister— 

Q You talked to your sister. As a result of talking 
to your sister, what did you do! 

• • • .• 

19 A I went upstairs and got the keys to the safe 
deposit box. And then I told my sister to tele¬ 
phone the police department. 

• • • • 

MR McLaughlin : There has been a motion to 
suppress filed in this case, which was overruled. 

TEDS COURT: I think I heard the motion. 

' MB. BONNEB: You did, Your Honor. 

MB. McLaughlin: I don’t know whether that ques¬ 
tion is going to be raised again or not If it is, I want 
to go into what he told the police, and so forth. 

MB. BONNEB: In the presence of the jury! 

MB. McLaughlin : Oh, yes. 

THE COURT: Yes. 

MB. BONNEB: I don’t see how you are going to do 
that 

COURT: Are you going to raise that question! 
If you are not, of course I will delude it 
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MB. McLaughlin : That is it exactly. 

20 MB. BONNEE: When you offer the badges, I 
am going to object to the badges being admitted. 

I have to. 

THE COUBT: On what groundt 

MB. BONNEE: On the theory of an illegal search. 

THE COUBT: Then you may offer that evidence to 
show there was a legal search. 

MB. BONNEE: Do you think that should be done 
in the presence of the jury? 

THE COUBT:. Oh, yes. The only type of hearing 
that has to be outside of the presence of the jury is a 
preliminary hearing on the aidmissibility of a confession. 

Here is the situation, Mr. Bonner: You have the op> 
portunity to have this matter decided out of the presence 
of the jury by the motion to suppress. Now, if you are 
going to stand on that motion as of the time it is made, 
that is one thing; but if you are going to bring the mat¬ 
ter up again and possibly offer evidence on the issue, 

I will allow the Gk)vemment to offer evidence. 

ME. BONNEE: If I donH object to it, it waives my 
objection. 

THE COUBT: Are you going to offer any evidence 
on that issue? 

ME. BONNEE: Nothing other than what we told 
Your Honor. 

THE COUBT: Now, what is the defense here? I can 
see your technical point which I have overruled, that 
these badges— 

21 ME. BONNEE: You can see the practical effect 
of having these badges too. 

THE COUBT: Obviously these are fake badges. What 
is the defense here? 

ME. BONNEE: The defense is that they were not ' 
taken from these peojde. What else are we going to 
say? 

• • • • 
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'22 Q I believe you said you went in the house and 
you used the telephone. A I used the telephone 
to call the police. 

Q The police? A The police department. 

Q And did you get the police department? A I got 
the robbery squad. 

• • • • 

24 Q What did you tell the police? A I told the 
police I thought I was being blackmailed. 

ME. BONNER: Now, if the Court please, that is 
certainly prejudical to say a thing like that in the pres¬ 
ence of the jury. 

THE COURT: He can say that now, that that is what 
he thought, whether he told the police or not 
BY MR. McLaughlin : 

Q Go ahead. A I asked them about the license plate 
numbers that they used on their cars; that this car car¬ 
ried a D. C. plate R-44. And they told me that was a 
rented car. And I told them of these three men, and that 
the defendant Harvey and I were on our way to the 
Riggs National Bank at 14th and Park Road where I 
was to get $1,250 from the safe deposit box and turn it 
over to the defendant Harvey. 

I asked them if they would send protection out there 
for me and they said for me to go on over to the bank, 
that they would have someone out there. So I went. 

Q After that conversation with the police, what did 
you do? A I went out of the house and by that time 
the taxicab had moved and it was just on Worth- 

25 ington Drive, just one door above where we lived. 

Q Was that the same taxicab that you had 
come from—^had brought you from 49th and Massachu¬ 
setts Avenue out to the house? A The same Montgom¬ 
ery Cab, yes. 

Q What did you do after you got in the cab? A I 
got in the cab and defendant Harvey was in there with 
the taxicab driver. I told Harvey I had been delayed 
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for the reason I had trouble in locating the keys to the 
box. I told the taxicab driver to drive us to the Eiggs 
National Bank at 14th and Park Road. 

He said he didn^t think he could do that; that he would 
have to turn us over to a District cab. But later he 
told us he would drive us all the way through. 

I suggested that he take the—on account of the condi¬ 
tion of the streets I suggested he take the route that the 
bus follows, which is VanNess. But he chose to take 
his own route. 

When we got to 16th and Park Road, in order to stall 
for time I told him to turn left on 16th Street and right 
at Monroe and 16th, and right again at 14th and Monroe. 
When we got to the bank he stopped on Park Road at 
14th Street. 

Q Now, this bank you refer to was located where? 

A At the northwest comer of 14th and Park Road. » 

26 Q What section of the city? A Northwest. 

Q That is in Washington, D. C.? A Washing¬ 
ton, D. C. 

Q When you left your house and got in that taxicab 
and went in the direction of the bank, did you have any 
conversation with Harvey while you were driving to the 
bank? A No, I had none whatsoever. 

Q All right. Now, did there come a time when you 
arrived in the vicinity of Park Road and 14th, North¬ 
west—is that right? A Yes. 

Q What happened after you got in that vicinity? A 
When we got to 14th and Park Road, we got out and 
the taxi driver told us the fare would be $2.50, which I 
paid. And the defendant Harvey and I went into the 
bank and defendant Harvey— 

% 

• • • • 

27 Q You arrived at the bank at 14th and Park 
Road. Go on. A When we entered, Harvey stck)d 

at the right of the door when we went in. I told him I 
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had to go back to the safe deposit vault rocm When I 
got back there I asked the yonng lady— 

Q Did yon talk to someone bai there? A I told 
the young lady I would like to see the manager of the 
bank. 

• • • • 

28 Q You talked to someone in the bank? A Yes. 
Q That was a lady? A Yes. 

Q And after talking to the lady, did you talk to 
someone else in the bank? A Yes. 

Q Do you know his name? A Either Byrley or 
Byron. 

Q Bryarly. Did you have a conversation with that 
man? A I told him— 

Q Did you tell him something? A I did. 

• • • • 

Q While you were in the bank, back in the safe de¬ 
posit section, as a result of the conversation that 

29 you had with this Mr. Bryarly, did you do any¬ 
thing in the bank at that time? A I telephoned 

detective headquarters again. 

Q Did you do anything else while you were back 
there? A I did not. 

Q I will show you this Government Exhibit marked 
for identification No. 3, which is an envelope. A That 
I— 

Q I will ask you whether or not you have ever seen 
that before. A This is my writing. 

Q All right. When did you write that on that enve¬ 
lope? A I wrote it back in the room of the safe de¬ 
posit box roonu 

Q Was that when you were there with Mr. Bryarly? 
A I didn’t understand the question. 

Q When you wrote that, was that when you “^ere 
back there with Mr. Bryarly in the bank? A That is 
right. 
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.Q Now, the contents of the Government Exhibit No. 
3 is three $1 bills, in the envelope. I ask yon, had you 
seen those three $1 bills before on that date, February 
1st? A These were the only three $1 bills I had in my 
pocket, in my wallet. 

Q What was done, if anything, in the bank, either by 
you or by Mr. Bryarly in your presence, in refer- 

30 ence to those three $1 bills? A The young lady 
gave me the envelope and I addressed it according 

to directions given to me by the third man. 

Q What, if anything, was done by you in reference 
to the three $1 bills in the envelope? A Mr. Bryarly 
made a record of the serial numbers on the three $1 
bills in the envelope. 

Q The three $1 bills are your property? A Yes, sir. 
Q And I show you Government Exhibit 3-A for iden¬ 
tification, and I ask you whether you made the notations 
on that paper, or Mr. Bryarly made the notations on 
there in your presence. A Mr. Bryarly made the nota¬ 
tions on there in my presence. 

Q And the notations on there were made by Mr. 
Bryarly from what? A From the serial numbers on 
the three $1 bills. 

Q After the envelope was addressed, that is, Govern¬ 
ment Exhibit No. 3 was addressed by you and the three 
$1 bills—did you insert the three $1 bills in the envelope? 
A I did. Then I sealed the envelope. 

Q What did you do after that? A I kept the enve¬ 
lope and left the safe deposit box room and went over, 
walked toward defendant Harvey. 

31 Q Where was Harvey at that time? A He was 
seated just to the right of the door as you come 

into the bank. 

Q Inside the bank? A Inside the bank. 
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32 Q You are comiug out of the bank no^. You 
say you saw the defendant Harvey where in the 

bank? A He was sitting at the right of the door as 
you come into the bank. 

Q As you came out of the bank, in reference to where 
Mr. Harvey was, where did you have, or did you have 
Government Exhibit marked for identification No. 3? A 
I had it in my hand. 

Q All right. As you started out, what happened? A 
I walked up to Mann, and as I walked up— 

Q Walked up to who? A I mean walked up to de¬ 
fendant Harvey, and as I got up to him I extended the 
envelope to him, and I said “Here,’^ and he turned and 
started out the door, and I said ‘‘Here,^^ again. 

Q What happened just about that time? A We got 
outside and one of the detectives. Detective Herlihy, 
followed us out and he got us outside on the pavement 
First he frisked defendant Harvey, and defendant Har¬ 
vey looked up and said “Here, what goes on here?” 

Q Now, you have told us all that you know about it? 
A Well, from there we proceeded across the street 
where I saw the car with the license plates R-44 parked 
at the comer of 14th and Park Eoad, on the northeast 
comer by the Tivoli Theatre. 

33 Q Did you see anyone in that car, or near the 
car? A There was no one in the car. 

Q You said something about the detective. Did you 
see anyone of the defendants besides Harvey there at 
that time? A No, I did not. 

MR. McLAUGEDLIN: I believe that is alL 

Cross Examination 
BY ME. BONNER: 

Q Mr. Thuma, do you recall testifying about this mat¬ 
ter on two previous occasions? A I do. 

Q On one occasion it was the day after the arrest, 


( 
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the 2nd of February? A I don’t understand your ques¬ 
tion. 

Q The first occasion was February 2nd before the 
Commissioner, wasn’t it? A February 2nd, before the 
Commissioner. 

Q That was the day after the arrest? A That is 
right 

Q Is your memory more clear now about what hap¬ 
pened than it was then? A Well, I think it is just 
about the same. 

Q I see. Do you recall testifying in Judge Morris’ 
court on March 5th in this case? A I do. 

34 Q And is your memory today as clear or clearer 
than it was then? A I think so. 

Q What time was it, on the 24th— A The time 
on the 24th was about 12:30 p. m. 

Q That was the time you were in the YMCA? A 
That is right. 

Q You are not a member of the YMCA, are you? A 
I am not. 

Q What time did you leave your home that morning? 
A I left my home around 12 o’clock, 

Q Where were you going? A I was going down to 
Pelzman’s at 13th and F Streets, Northwest. 

Q You were going to 13th and F and you were driv¬ 
ing your car, is that right? A That is right. 

Q Why did you park at 21st and K if you were 
going to 13th and F? A Because there is unlimited 
parking there until four o’clock in the afternoon. 

Q Do you park there frequently? A Usually when 
I go downtown I park in an unrestricted area. 

Q You were going downtown just to purchase a 

35 shirt? A Yes. 

Q Did you think that would take more than an 
hour? A I didn’t know how long it would take. I 
wasn’t in any paritcular hurry to get back home. 
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Q Why did you go to the YMCAt A I had a call 
from nature. 

Q You mean you had a call to use the facilities of 
the— A That is right, toilet facilities. 

Q When did you receive this call from nature! A 
On my way downtown in the car. 

Q How long before you stopped and parked your csar 
did you receive the call from nature, we will put it that 
way? A I wouldn’t say. I had it on the way down 
to park the car. But it wasn’t urgent until after I had 
started to walk. 

Q You are familiar with the gas station at 21st and 
Pennsylvania Avenue, weren’t you? A I am. 

Q You buy your gas there quite frequently? A I 
have bought gas, not at 21st and Pennsylvania Avenue; 
I have got it at 21st and K Street. 

Q They have a men’s room there, haven’t they? A 
I don’t know. I haven’t never been in there. 

Q Walking down Pennsylvania Avenue you 
36 passed several hotels that have men’s rooms, didn’t 
you? A No, I don’t recall that I passed any 
hotels. I didn’t go down as far as the comer at the 
Roger Smith. I was on the other side of the street 

Q Was this call from nature very urgent when you 
got across the street from the Roger Smith Hotel? A 
It was urgent while I was walking, that is right. 

Q But you didn’t choose to stop anywhere; you went 
on down to the YMCA? A I didn’t understand the 
question. 

Q But you didn’t choose to stop anywhere; you went 
on down to the YMCA? A I went down to the Y. 

Q And your only purpose you went there, as you 
stated, was to use the men’s room? A That is right. 

Q How often do you go down to the Y? A Not very 
often. 

Q Do you go twice a week? A I don’t go twice a 
week. 


Q Once a week! A I don’t go every week. 

Q Do yon have any friends down there! A No, I 
do not 

Q What do you do; just go in and sit down 

37 in the lobby! A Sometimes I just go in and read 
the newspaper. 

Q Do you ever go in there and pick up boys, young 
boys! A No. 

Q That is not the purpose of going to the Y, is it! 
A What is that! 

Q To pick up young men! A No. 

Q Do you go in the place next door, where they have 
boys from 15—^up to 15 years old! A I don’t never go 
in there. 

Q How long had you been in there when you saw 
Harvey! A I hadn’t been in there but a few minutes 
when Harvey came in. 

Q Did he say anything to you when he came in! A 
Not a word. He stood at the urinal. 

Q Did you say anything to him! A Not a word. 

Q Did he say anything to you there! A Nothing 
was said by either, between either of us, or by either 
of us. 

Q I am sorry, I didn’t hear that A Nothing was 
said by either of us to the other. 

Q Then Harvey came over and without saying any¬ 
thing to you exposed himself! A That is right 

38 Q And you pushed him away! A And I 
pushed him away. 

Q You pushed him away! A Yes, I did. 

Q Are you sure of that! A Yes, I am positive of 
that. 

Q What did he say when you pushed him away! A 
He asked me what I was doing down there, and if I was 
a member of the Y. And I told him that I was taking 
care of nature, and that I was not a member of the Y. 
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And he produced his badge and told me I would have 
to come with him. 

Q That conversation took place while you were sit¬ 
ting there? A That conversation, yes. 

Q You are sure of that, too? A Yes. Between that 
time and the time I was adjusting my clothes. 

' Q As a matter of fact, Mr. Thuma, didn’t you grab 
hold of his private in your hand and fondle it? A I 
did not. 

Q You didn’t do that? A No, I did not. 

Q Did you grab hold of it? A I did not. I touched 
him in pushing him away. 

Q Nothing else? A Nothing else. 

39 Q Now, Mr. Thuma, I am going to direct your 
attention to the second day of February, at a hear¬ 
ing before the United States Commissioner, and ask you 
if you weren’t asked the following questions, and if you 
didn’t give the following answers: 

“Question: Did you take it in your hand and grab 
hold of it? 

“Answer: Yes. 

“Question: How long did you hold on to it? 
“Answer: Not but a second.” 

Do you recall giving that testimony, Mr. Thuma? 

A. I do not recall that testimony. 

Q Well, now, are you going to say you did not give 
that testimony? A No, I wouldn’t say that I didn’t give 
the testimony. I do not recall that particular testimony. 

Q Well, is that true, that you did grab it? A I did 
not grab it. 

• • • • 

40 Q Which badge, if any, did Harvey show you 
at that timet A Harvey showed me a badge that 

was in a black leather case. 

Q Was that the badge that you identified for Mr. Mc¬ 
Laughlin? A The one that was in the black case is thd 
one I identified. 


Q How do yon know that is the badge you saw that 
morning! A It had “City Police’^ on it and I don’t 
recall the number below the word “City,” but it had a 
number below it. 

Q You have identified one of these as being the one 
you saw in Harvey’s hand, or rather one badge. Both 
badges say “City Police” on them. How do you identify 
the one you say Harvey had! A Harvey’s was in a 
black leather case. 

Q Is it in a black leather case now! A Yes. 

Q Was Mann’s the same! A Mann’s was a similar 
badge but it was in cellophane. 

Q It was in cellophane then! A At the time. 

41 Q Is it in cellophane now! A No, it is not 
in cellophane now. It is in a tan case. 

Q Do you remember the badge numbers on the badges 
at the time you saw them! A No. 

Q Did you remember them at that time! A I can’t 
say that I looked particularly at the numbers, but I 
know there was a number on each one of them below 
the word “City.” 

Q All right. And you later said you saw a badge 
that Mann had! A Mann’s badge was in cellophane. 

Q Where did you first see that badge! A Mann 
showed it to me when he was called from across the 
street, and defendant Harvey and I were standing in 
front of the Y. That is the only time defendant Mann 
displayed his badge. 

Q What did Harvey say to Mann in your presence 
when you got outside of the Y! A He told Mann that 
he had picked me up down there and that he thought 
I was a queer. 

Q And what did you say to Mann when you heard 
this accusation made! A I can’t remember what 

42 I said. 

Q Did you say anything! A Perhaps, but I 
can’t remember what I said. 
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Q Did you deny it? A I don’t think so. I didn’t 
deny any of their ajccusations. 

Q They weren’t true, were they? A No, they were 
not true. But I did not like to get mixed up with the . 
police department. I always had a phobia regarding the 
police. 

Q I can understand that. 

Tell me this, Mr. Thuma: You knew those police were 
not police at that time, didn’t you? A I did not. 

Q You suspected it when you were coming up the 
steps of the YMCA, isn’t that your testimony? A I 
don’t know that I suspected it at the time. 

Q Well, did you so testify? A I may have. I do 
not recall. 

Q Tell me this now, and tell the jury: At the time 
you were coming up the YMCA steps with Harvey, did 
you not then and there suspect he was not a policeman? 
A I had my doubts. 

Q So you weren’t fearful of him because he was a 
policeman, were .you? A I was afraid of him, yes, I 
was. 

43 Q Did Harvey ask you for any money? A No, 
he did not. 

Q Did Mann ask you for any money? A No, he did 
not 

Q How long did they talk to you there? A What is 
that? 

Q How long did they talk to you across at the Boger 
Smith Hotel? A Not very long. Just a minute or two. 
Then defendant Harvey suggested that we walk up the 
street We walked up to 18th and G Street and then at 
18th and Pennsylvania Avenue, and defendant Harvey 
told defendant Mann he had some business across the 
street, and he turned me over to defendant Mann. 

Q What did Mann say to you? A Mann took me 
to the triangle park on Pennsylvania Avenue between 18th 




27 A 


and 19th, invited me to sit down, and all he discussed 
with me was my finances. 

Q Well, now, this conversation in walking along the 
street with you, was that against your will? A I didn’t 
get the question. 

Q Was that against your will, this'Conversation and 
being in the presence of these two defendants? A Very 
much so. 

Q Why didn’t you walk away, from them? A 

44 Because I suspected that they were policemen, or 
detectives. 

Q You suspected they were or were not? A I 
wasn’t sure whether they were. I thought that they were. 

Q Well, now, when did you think they were? You 
first suspected they weren’t. What happened between the 
time you left the Y and this conversation you said took 
place in the park? A It was days later when I got to 
wondering about it. 

Q Not days later. Let’s confine yourself to this par¬ 
ticular time. You told us you thought they were not 
policemen when you were coming out of the YMCA. A I 
suspected when Mann didn’t ask me anything but regard¬ 
ing my finanmiftl status, and I didn’t think that was cus¬ 
tomary for the police. 

Q Did you get up then and walk away from them? A 
We shook hands. Mann told me I could go on downtown, 
that he was letting me go and I could go downtown and 
make my purchase. ^ 

Q Now, I want to call attention to some more of your 
testimony at the Commissioner’s, and ask you if you 
recall these questions and answers: 

“Question: When you say ‘two detectives against one 
individual,’ there was no doubt in your mind that 

45 you had done this thing, was there? 

“Answer: No doubt that I had done it, that is 
right; but, if you will pardon me, I suspected Harvey 
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when we were going up the steps. He asked me if I knew 
' the manager of the Y, and I told him no.” 

Now”, is that true, that testimony? A If that is my 
testimony, it is true. 

Q So you were suspicious of Harvey when you were 
in the YMCA, weren’t you? A It would appear so. 

Q Well, Mr. Thuma, I don’t want to confuse you, or 
make you say anything you don’t want to say, but did 
you not suspect him at that time? A I wondered. 

Q Well, believing him not to be a policeman or sus¬ 
pecting him not to be a policeman, why did you stay in 
his presence? A I didn’t w’ant to nm away from him. 
How was I to know whether he was or wasn’t a detective 
or policeman? 

Q I am sorry, if I interrupted you, Mr. Thuma. Had 
you completed your answer? A I say I didn’t know’. I 
didn’t want to run away from the law. 

Q But you didn’t think these men were the law’, did 
you? A I had my suspicions. 

Q It w’as in broad daylight, wasn’t it? A It 
46 was. 

Q At 18th and Pennsylvania Avenue? A Yes. 

Q Probably 5,000 people walking by there? A No, 
not 5,000. 

Q Did you see any policemen there? A I didn’t see 
a policeman, no. Otherwise I would have called a police¬ 
man. 

Q Did you see a doorman in front of the Roger Smith 
Hotel? A We didn’t go in front of the Roger Smith 
Hotel. We stayed on the south side of Pennsylvania 
Avenue, Mr. Mann and I. 

Q Didn’t I understand you to say you went into a 
little park and sat down? A That is on the south side 
of Pennsylvania Avenue. The Roger Smith is on the 
north side. I didn’t cross Pennsylvania Avenue at 18th 
Street, except to cross 18th Street. I didn’t cross Penn¬ 
sylvania Avenue. 
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Q Isn^t the park on the north side of Pennsylvfinia 
Avenue? A The south side. 

THE COUET: There are two little parks there. One is 
a long triangle on the south side, and one is a small 
triangle on the north side. 

MR. BONNER: That is the one I was thinking of, 
Your Honor. 

47 BY MR. BON^R: 

Q Then you were standing in front of a Government 
building, werenH you? A Sitting on a bench in the 
park. 

Q Isn’t there a Government building right there? A 
If I am not mistaken, there are two of them. 

Q Isn’t there a special guard, a special policeman in 
front of the building? A Not in the front, no. 

Q Where was he? A There might have been on the 
inside. I didn’t see any. 

• • • • 

BY MR. BONNER: 

Q Now, Mr. Thuma, at that time did the defendants 
tell you you were free to go; that they wouldn’t need 
you any further? A Harvey left Mann and I together. 
He said he had some business across the street at the 
hotel. And when defendant Mann was finished talking to 
me he told me he was going to let me go; that I could 
go on downtown to make my pxirchase. 

Q He first asked yon for your identification, didn’t 
he? A He did. 

48 Q And then did you leave them? A After he 
got, after he made a record of my name and ad¬ 
dress, he asked me my telephone number. He asked me 
how much money I had in the bank in cash. He asked 
me if I had any bonds. And he asked me about owning 
my property and about my automobile, if I owned that. 

Q Well, hadn’t Harvey already asked you those ques¬ 
tions? A Harvey said nothing to me about my finances 
whatsoever. 
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Q Then where did yon go and what did you do? A 
' Instead of going downtown I went home. 

Q Yon didn^t go down and buy the shirt? A I did 
not. . 

Q And it was the I'st of February, was it, that yon 
next saw them, or the 1st of March? A On February 
Isl 

Q Did yon ask Mann his name and address? A I 
did not. I didn^t ask either Mann—defendant Mann or 
defendant Harvey their names or their addresses. 

Q Didn^t yon know he was staying at a certain hotel? 
A I did not. I had never seen them before, and I didn’t 
see them again until the morning of February 1st. 

Q Did yon ever call Mann at that hotel? A Did I 
ever what? 

Q Did yon ever call Mann at that hotel? A I 
49 never have. I didn’t know where he was stopping; 

I didn’t even know his name. 

Q When he introduced himself to yon, or when he 
was introduced, what name was given to yon? A He 
was not introduced. He just presented his badge. He was 
not introduced. They didn’t know my name at the time. 
It wasn’t until after— 

MB. McLaughlin : au right. 

BY MB. BONNEB: 

Q Now, when Harvey saw you on the 24th, or rather 
on the 1st, when you were coming out of your house, where 
were you going that morning? A I was going down to 
the Treasury to get my check cashed. 

Q On the 1st of the month? A February 1st. 

Q Is that your retirement check? A My retirement 
check, yes. 

Q You receive that on the first of the month? A The 
first of every month unless it falls on a Sunday or a 
holiday. 

Q Weren’t you going down to the bank that morning, 
Mr. Thuma? A I didn’t get your question. 
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Q When you left your house, didn’t you intend 

50 to go down to the bank? A To the bank, no. I 
was on my way downtown to the Treasury Depart¬ 
ment on February 1st. 

Q Well, now, you do have a bank account, don’t you? 
A That is right. 

Q And on the morning of the first you received a check 
in ^e mail from the Government, is that correct? A That 
is correct 

Q And you were going doXvn to the Treasury Depart¬ 
ment rather than take it to your bank, is that right? A 
That is right. 

Q Did you tell Harvey that, or Mann? A I told Har¬ 
vey I vras going downtown. I didn’t mention my check. 

Q Would you describe this person you referred to as 
a Sergeant, please? A Well, he was a man, I would 
say, about five feet nine or ten, and he had very black 
hair, except the edges were gray and he had the gray hair 
blued. He was wearing a gray hat and he had on a dark 
blue overcoat, or topcoat. 

Q Was he introduced to you by name? A I didn’t 
get that question. 

Q Was he introduced to you by a given name? A No, 
he was not. Defendant Mann and defendant Harvey 
called him Sergeant. 

51 Q Well, now, at this time you knew they weren’t 
policemen, didn’t you? A No, I wasn’t sure; be¬ 
cause the third man held a card in front of him the 
whole time that had Police Department printed at the 
top of the card, and he told me after I got into the car 
that he would have to take me down to headquarters. 

Q Well, you had already been questioned by Mann 
about your finances, hadn’t you? A That is ri^t. 

Q That is all he asked you about, wasn’t it? A That 
was his entire conversation, my financial standing. 
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53 Q Mr. Thuma, the man they called Sergeant 
' was the only one who talked to yon about money, is 
' that right? A He is the only one who talked to me about 
cash. 

'54 Q He told you you would have to put up a cash 
bond? A That is right. 

Q And he suggested $2,500? A That is right. 

Q You knew that cash bond was something that was 
placed up when a person was arrested, didn’t you? A I 
didn’t understand why I had to put up a cash bond. I 
asked him if I couldn’t get a bond through a bonding 
company, particularly the one that I had been bonded 
with when I was in the Treasury Department. They 
told me no, that it would have to be cash. 

Q And did he tell you why it had to be cash, Mr. 
Thuma? A Because these fellows hadn’t taken me down 
to headquarters when they picked me up on the 24th of 
January. 

Q Did you at that time deny having done anything 
that would justify your arrest? A I do not remember. 

Q What was said to you, if anything, about an ap¬ 
pearance at a later date, such as February 8th? A They 
didn’t show up on February 8th, because I had them 
arrested on February 1st. 

Q What understanding did you have as to February 
8th? A If the $1,250 was not sufficient, then the third 
man was to contact me by telephone on February 8th, 

' when I was to put up an additional $1,250. 

55 Q And that was for a cash bond also, was it? 
A Presumably. 

Q And wasn’t that $2,500 bond to guarantee your ap¬ 
pearance if and when they needed you? A I imagine so. 

Q Well, they told you that, didn’t they, Mr. Thuma? 
A Perhaps. I don’t remember. 

Q Did you inquire as to when you would get your 
$1,250 back? A I did not. 
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Q How long were yon there at that drag store? A I 
didn’t get your qnestion. 

Q How long were yon at that dmg store ? A I didn’t 
get ont at the dmg store. Mann and I stayed in the car 
most of the time. We were there, I wonld say, 15 or 20 
minntes. 

O' Were there other cars parked in that parking area? 

A Yes. None of them were occnpiedL 
Q Did yon see any people walking aronnd? A No, I 
don’t remember of having seen any. 

Q Did yon tell these men that yon had to go back to 
yonr honse? A I did. | 

Q And did they object to that? A I was to be ae- j 
companied by defendant Harvey. j 

56 Q Were yon accompanied when yon went to j 
yonr honse, by Harvey? A Defendant Harvey, | 

yes. 

Q Where did he go in the honse with yon? A He 
didn’t go in the honse. He waited in the taxicab. 

Q He made no effort to go in the honse with yon, did 
he? A No, he didn’t. I don’t think I wonld have in¬ 
vited him in. 

Q Did he make any effort to go in the honse with yon? 

A No, he didn’t. 

Q Did he make any effort to restrain yon from leaving 
his company at all? A Not at that time, no. 

Q Well, at some other time did he? A I don’t recall 
any other time. He accompanied me into the bank. 

Q Wasn’t that on yonr invitation? A It was not. 

Q Well, now, weren’t yon snpposed to give him an 
envelope with three $1 bills in it? A I was. 

Q How were yon to give it to him? A He was wait¬ 
ing for me on the inside of the bank. 

Q Yon had gone in there to get the envelope? 

57 A He went in with me. 

Q Yon had to get him to come into the bank 
to enable yon to get him that envelope, didn’t yon? A I | 
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didn’t invite him into the bank. He went in of his own 
accord. He followed me into the bank. I wasn’t par¬ 
ticular where he stayed. 

Q Where were you going to give him the envelope 
if he wasn’t with you?- A He was supposed to be with 
me and he was with me. 

Q And you were to keep him with you? A I was 
instructed by the third man, when he want with me, not 
to discuss the matter with anyone. 

Q Now, he walked out of the bank ahead of you, 
didn’t he—Harvey? A He walked out of the bank at 
the same time. 

Q Did you both walk out of the bank at the same time 
in a revolving door? A It is not a revolving door, if 
I remember. I think it is regular doors, that you open 
and shut. 

I Q Could it possibly have a revolving door? A I 
haven’t been there too many times. I couldn’t recall 
whether it is. 

I Q Did you testify before that it was a revolving door? 
A I didn’t get your question. I don’t think doors were 
mentioned in any of the previous testimony, the 
58 doors at the bank. 

I Q Where was Detective Herlihy? A Detective 

Herlihy was in the bank when I came out of the room. 

Q Where did you first see him? A When he got 
up to us. 

I Q Did you know him at that time? A I did not. 

I Q Well, now, I am going to recall to your mind testi¬ 
mony that you gave at the previous trial of this case 
on March 5th in Judge Morris’ court: 

“Question: Was there anything said or done at the 
time you met Harvey at the door? 

' “Answer: I offered him the envelope. I held it in 
my hand, and he kept on walking, and I said ‘Here’ but 
he didn’t take it. 

“Question: You are out on the street now, is that 
it? 


“Answer: No, in the revolving door.’^ 

A I do not recall saying the revolving door, because 
I do not believe there was revolving doors at the bank. 
I would say definitely. 

Q Do you mean that this transcript is not right? A 
I wouldn’t say that. 

Q You saw Detective Herlihy there and you 

59 saw him search the defendant? A That was on 
the front— 

THE COURT: Just a moment. Let counsel finish his 
question. 

BY MR. BONNER: 

Q You saw Detective Herlihy search Harvey, didn’t 
you A He didn’t search him. He frisked him. Just felt 
him (indicating). 

Q Explain to me what is the difference, to you, between 
searching and frisking him. A Sir, I think searching 
is going through his pockets. Frisking him is just feeling. 

Q And that is all he was doing, just feeling him? A 
On 14th Street, yes. 

Q Did he take anything out of his jyockets when he 
felt him? A I don’t think, I wouldn’t say anything as 
to that, whether he took anything out at that time or not. 
I didn’t see him take anything out when he was searched 
across the street. 

Q Did you see him searched across the street? A I 
wouldn’t say I actually saw him being seardied. They 
were standing behind me, and I presume he was being 
searched. 

Q You never saw anything taken from this 

60 man’s pockets, did you? A I can’t say that I did. 

ME. BONNER: I have no further questions, if 
Your Honor please. 

MR. McLaughlin : That is all. 

(The witness left the stand.) 

MR. McLaughlin : Call Mr. Barnes. 
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64 MR. McLaughlin : CaU Detective Herliliy. 
Thereupon, 

' Thomas R. Herlihy 

was called as a witness by counsel for the United States 
and, having been first duly sworn, was emmined eind 
testified as follows: 

Direct Exammation 

BY MB. McLaughlin : 

Q Your full name is what? A Thomas B. Herlihy. 
Q Will you spell that last name, please? A H-e-r- 
1-i-h-y. 

Q You are a member of the Metropolitan Police De¬ 
partment? A Yes, sir, I am. 

Q And so employed on February 1st of this year, 1951? 
A Yes, sir. 

Q Now, on that particular date of February 1st 

65 of this year, 1951, what hours of duty were you 
working? A Eight to four. Eight a. m. to four 

p. m. 

Q And with whom were you paired up? A Detective 
Sergeant James Roche. 

THE COURT: What was your assignment? 

THE WITNESS: Robbery Squad. 

BY MR. McLAUGHLIN: 

Q And where were you patroling? A At large in the 
city. 

Q At large? A Yes. 

Q In the scout car? A In a cruiser, yes, sir. 

Q Did there come a time when you went to the vicinity 
of 14th and Park Road? A Yes, sir. 

Q Can you recall what time you arrived in the vicinity 
of 14th and Park Road? A About 12:30, or 12:45. 

Q And who did you see there at 14th and Park Road? 
A Captain Fuss. 
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Q Is he a Captain of the Metropolitan Police Depart¬ 
ment? A Yes, sir. 

Q Did yon receive certain instructions from him? A 
Yes, sir. 

66 Q As a result of these instructions, where did 
you go? A We proceeded west on Park Boad to 

14th Street, to the comer of 14th and Park Road. 

Q All right, and what did you do when you arrived 
at 14th and Park Road? A There was a car parked 
on the comer with a man in it. 

'^Q What kind of a car was it, do you recall? A It 
was a Chevrolet, probably a 1950 Chevrolet sedan. 

Q Did you have any other information about that car? 
A It was a rented car. It had tags R-44. 

Q And what did you do, if anything—^who were you 
with at that time? A Sergeant Roche. 

Q What did you do, if anything, in reference to the 
car with the tags No. R-44? A We drove up and stopped 
in front of the car and both got out and placed the occu¬ 
pant under arrest. 

Q Who was in the car at that time? A Defendant 
Mann. 

Q Now, after defendant Mann was placed under arrest, 
what happened after that? A Well, I was directed to 
go across the street to the bank. 

Q That is the Riggs Bank? A Yes, sir. 

67 Q And when you got over to the bank, did you 
go in the bank? A I went inside the bank, yes, sir. 

Q At the time you went in the bank did you see any¬ 
one in that bank that you see in court here today? A The 
defendant Harvey was in the bank at that time. 

Q Whereabouts in the bank was he? A He was sit¬ 
ting on a seat immediately to my right as I walked in 
the revolving door. 

Q At that time did you see a man who was later 
identified to you as Mr. Thuma? A Shortly after, yes, 


sir. 
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Q And when yon say shortly after, how long would 
yon say after yon went in the hank yon saw Mr. Thnmat 
A Possibly 10 or 15 minutes, maybe. 

Q When yon first saw Mr. Thnma, where was he? A 
He was coming towards me from the rear of the bank, 
where the safe deposit section is. 

Q What happened when Mr. Thnma started toward 
yon? A Well, he walked towards me with an official of 
the bank, and as he proceeded down the defendant Harvey 
got up from the seat and Thnma attempted to offer him 
an envelope in his pocket—I mean in his hand, attempted 
to offer it to Harvey. Harvey refused it and turned 
around and walked out the door. 

68 Q What did you do? A I walked out of the 
bank in back of him and locked him up. 

Q Locked Harvey up? A Yes. 

Q What did you do with Harvey when you placed 
him under arrest? A I frisked him. 

Q What do you mean by “frisked him”? A Went 
over him, looking to see if he had a gnn. 

Q Where were you standing then? A On the sidewalk 
in front of the bank. 

Q When you gay “frisked him,” you mean going over 
him like this (indicating) ? A On the outside of his coat, 
yes. 

Q After you did that, where did you go with Har« 
vey? A Carried him across the street and turned him 
over to Sergeant Roche and Captain Fuss. 

ME. McLaughlin : I believe that is alL 

Cross Exammation 
BY MB. BONNER: 

Q Did you find anything when you frisked him? A 
No, sir. 

Q Did you notice anything that felt like it was a bill- 
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fold? A I didn’t notice particularly, no, sir. 

69 Q When you and Ofl&cer Boche approached the 
car, you got out one side and Roche got out the 

other, is that correct? A That is correct. 

Q And you both joined in on the defendant Man? A 
Yes, sir. 

Q Did you search Mann at that time? A No, sir. 
Q You told us you were directed, then, to leave the 
car and go across the street. Who directed you? A Cap- 
tian Fuss. 

Q Did Roche direct you to do anything like that? A 
No, sir, he didn’t. 

Q Well, now, where was Captain Puss when you were 
on the right-hand side of the oar and Roche was on the 
left-hand side? A Captain Fuss was in his own head¬ 
quarters cruiser down at the back of us at the comer. 
He had his car under observation. 

Q And that was about 50 yards from where you were, 
wasn’t it? A Well, it was approximately that far, maybe 
farther. 

Q The thing I am trying to find out is how did he 
direct you to leave the car and go to the bank? He was 
50 yards behind you. A Yes. 

70 Q How could he direct you? A He drove up, 
see. He told us to pick up the man that was in 

the car. We speeded up, cut the car off, jumped out, 
grabbed the defendant, and Captain Fuss foUowed us in 
his car immediately afterwards, so he said— 

Q Where was Captain Fuss when he told you to go 
over to the bank? A Well, he was, he came right up 
after we had the man out of the car. 

Q After you got him out of the car? A Yes. Well, 
the defendant Mann out of the car. 

Q Now, did you see Sergeant Roche search Mann in 
the car? A No, sir. 

Q WTien you placed Mann under arrest, had you any 
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personal knowledge of a crime being committed 1 A What 
do you mean? Any information? 

• • • • 

71 You didn’t have any personal knowledge— A I 
didn’t have any personal knowledge. 

Q And you didn’t see him doing anything wrong, did 
you? A No, sir. 

Q As to the defendant Harvey, when you placed him 
under arrest, did you see him do anything wrong? A 
No, sir. 

Q All you saw was the attempt made to hand him an 
envelope, and he ignored it and walked out? A Yes, sir. 
Q And then you arrested him? A Yes, sir. 

MB. BONNER: That is all. 

Redirect Exaim/nation 

BY MB. McLaughlin : 

Q You had received certain information from Captain 
Fuss who was in charge of that detail, is that right? 

72 A Yes, sir. 

Q And you were acting under his instructions? 
A Yes, sir. 

Q His orders at that time? A Yes, sir. 

Q And that information you received was pertaining 
to someone in this bank, is that right? A That is right. 
MB. McLAUGHUN: That is all. 

• • • • 

79 MB. McLAUGBHjIN: Call Detective Sergeant 
Boche. 

Thereupon, 

Jmnes Boche, 

was called as a witness by counsel for the United States 
and, having been first duly sworn, was examined and 
testified as follows: 
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Direct Examination 

BY MR. McLaughlin : 

Q Now, Officer, your full name is what? A James 
Roche. 

THE COURT: How do you spell your last name? 

THE WITNESS: R-o-c-h-e, Your Honor. 

80 BY MR. McLaughlin : 

Q You are a member of the Metropolitan Police 
Department? A I am. 

Q Assigned to any particular detail? A Detective 
Sergeant, assigned to the Robbery Squad. 

Q Were you so assigned on February 1st of this year, 
1951 ? A I was, sir. 

Q After receiving certain information—oh, by the way, 
on February 1st, what particular trick of duty were you 
working; what hours? A I was working day work. 

Q From eight in the morning until four in the after¬ 
noon? A That is right. 

Q Were you jxaired up with any particular police 
officer? A Yes. My partner. Detective Herlihy. 

Q He is the man who testified here Thursday? A 
Yes. 

Q On February 1st, upon receiving certain informa¬ 
tion did you go to the section of the city where 14th and 
Irving Street—Park Road, I mean, is located? A I went 
to the vicinity of 14th and Park Road. 

81 Q How did you get there? A Police cruiser. 

Q Can you tell me the approximate time you ar¬ 
rived there at that section, 14th and Park Road? A It 
was around 12:30 p. m. 

Q When you arrived there, did you see other members 
of the Metropolitan Police Department? A I did, sir. 

Q Who did you see? A I saw Captain Fuss. 

Q Captain Fuss is a member of the Metropolitan Police 
Department in charge of the Robbery Squad, is he not? 
A Yes, sir. 




I Q After receiving certain information from Captain 
Fuss, what did you do? A Proceeded to the northeast 
comer of 14th and Park Eoad. There was a black Chevro¬ 
let with D. C. tags R-44 parked there. I got out of the 
car and vrent over, identified myself to the complainant. 

Q Defendant Mann? A Defendant M ann , I mean. I 
told him to move over from underneath the driver’s 
wheel. I got in and I searched him. 

Q As a result of the search, what did you find? A I 
found City Police Badge No. 28. 

Q Did you talk to him at that time? A I did, 

82 sir. 

Q What did you say to the defendant Mann 
and what did the defendant Mann say to you at that 
time? A I asked him where his buddy was. He said 
he just left the car, he didn’t know where he went. 

Q What other conversation did you have with him 
at that time? A I took him out of that car, a rented 
I car, R-44, and put him in the police cruiser that was 
parked in the alley. 

Q Whereabouts was the police cruiser with reference 
to the bank? A It was across the street, about one 
building down from the comer, northeast comer of 14th 
and Park Road. 

Q Did you stay with the defendant Mann in that posi¬ 
tion? A I did, sir. 

Q Did you have any further conversation with the de¬ 
fendant Mann while you were in that position? A I 
did, sir. 

Q What was that? A Captain Fuss and Detective 
Herlihy were coming across the street with Defendant 
Harvey. 

Q You say coming across the street, from what direc¬ 
tion? A Coming across the street from the bank, 14th 
and Park Road. 

83 Q All right. A I a^ed Mann if that was his 
buddy, meaning Harvey, and he said “Yes, that’s 


him.” 
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Q All right, now, what did the other oflScers do with 
the defendant Harvey t A They brought him over to 
where I was, and I searched Harvey. 

Q Did you find anything on Harvey? A I did, sir. 

Q What did you find on defendant Harvey? A I 
found a silver badge. City Police Badge No. 511, and the 
corresponding card which said ‘‘Private Herbert How¬ 
ard,^* I think, “City Police.” 

Q Did you have any talk with the defendant Harvey 
at that time? A I did, sir. 

Q What talk did you have with Harvey? A I fisked 
him if he know Mann. He said he never saw him before 
in his life. I asked him what he was doing with this 
badge, and he said “What badge? ” I said, “The one 
I just took out of your pocket.” 

He said, “I never saw it before in my life.”. 

Q Did you have any other conversation with the de¬ 
fendant Harvey at that time? A I asked him what he 
was doing in this neighborhood up at 14th and 
84 Park Boad. No, I asked him what he was doing in 
Washington. He said he was a race horse tout 
and he was on the way to Florida to the races. 

I asked bim what he was doing up in this neighbor¬ 
hood. He said he was just taking a walk. I told him 
it was a rather unusual place for a visitor to find his 
way all the way up to 14th and Park Boad. He said he 
di^’t know; he just kept on walking and wound up 
there. 

Q Did you have any other conversation with him that 
you can recall at this time? A Not that I can recall 
right now. 

COIJBT: I would like to ask him one question. 

I am not quite clear where the witness found City 
Police Badge No. 28. Was it in the car, or on the 
person? 

THE WITNESS: It was in the right-hand coat pocket. 
Your Honor, of the defendant Mann. 
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BY MR. McLaughlin : 

Q I will show yon Government Exhibit marked for 
identification No. 1, and ask you if you can identify that 
A Yes, I can. 

Q And you identify Government Exhibit No. 1 for 
identification as what? A City Police Badge 511 that 
was taken off the defendant Harvey. 

Q Now, when you say it was taken off the defendant 
Harvey, was it in the same condition that it is 

85 today? What I meant was, was it in that— A 
Yes, it was in this folder, just like this. 

Q And also this card, was this card in the folder? A 
Yes, sir. 

THE COURT: May I see the exhibit. 

MR. McLaughlin; Yes, Your Honor (handing up). 
BY MR. McLaughlin : 

Q I show you Government Exhibit marked for iden¬ 
tification No. 2, Officer, and ask you whether or not you 
identify that? A Yes, I do. 

I Q And you identify Government Exhibit marked for 
identification No. 2 as what? A The same badge I took 
out of the defendant’s right-hand coat pocket, Mann. 

MR. McLAUGBDLIN: Would you mark this as Gov¬ 
ernment Exhibit 4? 

(Identification card taken from defendant Mann was 
marked as Government Exhibit No. 4 for identification.) 
BY MR. McLaughlin : 

Q I show you Government Exhibit 4 marked for iden¬ 
tification, and ask you whether or not you can identify 
that. A Yes, I can. 

86 Q And as what? A As the card of Private 
Joseph Debosky, 1354 27th Street, Northwest, 

Washington, D. C., taken off the person of the defendant 
Mann. 

(Pass case was marked as Government Exhibit No. 5 
for identification.) 
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BY ME. McLaughlin : 

Q I will show you Government Exhibit marked for 
identification No. 5, which is a pass case. I ask you 
whether or not that was recovered by you. A It was. 

Q From whom! A From the defendant M an n . 

MR. McLaughlin : Government Exhibit 6. 

(Blue note book; three theatre tickets and blad: note 
book, were marked as Government Exhibits 6-A, 6-B and 
6-C, respectively, for identification.) 

BY MB. McLaughlin : 

Q Showing you Government Exhibit for identification 
No. 6-A, -B, and -C, I ask you can you identify them. 
A Yes, sir. Those three theatre ticket stubs were taken 
out of the defendant Harvey’s topcoat pocket, and this 
book here, that just has ‘‘49 Massachusetts Parking” 
and a telephone number “2000,” whidi is the telephone 
number of a cab company out in Maryland, that was 
taken from Harvey also. 

87 Q This book here. Government Exhibit 6-A, was 
that taken from any one of the defendants, if you 
can recall? A I am pretty sure that was taken from 
the defendant Harvey. 

MR. McLaughlin : That is all I have of this wit¬ 
ness, Your Honor. 

Cross Exawmation 
BY MR. BONNER: 

Q Officer Roche, when you approached the car bear¬ 
ing tag No. R44, were you driving the police cruiser? 
A No, I was not. 

Q "^^0 was driving the police cruiser? A Detective 
Herlihy. 

Q Did Detective Herlihy get out of the cruiser? A 
Yes. 

Q Did he help you apprdhend the defendant Mann? 
A I got in the car with Mann at that time. I told 
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Herlihy he conld get rid of the i)oKce cruiser, get it off 
the street. 

Q So Herlihy wasn’t present when yon searched de¬ 
fendant Mann, was he? A Yes, he was standing at the 
car when I searched the defendant. 

Q Ton were on the driver’s side of the car? A That 
is right. 

88 Q Mr. Herlihy was on the street side? A 
That is right. 

Q Did Mr. Herlihy see yon recover anything from the 
defendant? A I wonldn’t swear to whether I showed 
him the badge or not, Mr. Bonner. 

Q When was it yon first saw the defendant Harvey? 
A I first saw Harvey walking across the street in the 
cnstody of Detective Herlihy and Captain Fnss. 

Q And Captain Fnss is the captain of yonr sqnad, 
is that right? A He is, sir. 

Q Did they say anything to yon abont having searched 
Harvey before they met yon? A I asked Herlihy if 
he had searched Harvey, and he said he patted him 
down. 

Q Was it then yon searched him? A Yes. 

I Q Did Officer Herlihy or Captain Fnss see yon make 
that search? A Yes, sir. 

Q Did yon show them the badge and other docnments 
yon recovered at that time? A Yes, I am—yes, I did. 
I remember showing them to him, yes. 

89 Q Did yon keep those things in yonr pocket. 
Officer? A Yes, sir, I pnt them in my pocket 

and kept them. 

Q Now, Mann told yon he was np there to meet two 
other men, didn’t he? A . No, sir. 

' Q Did one of the defendants say he was np there to 
meet two men? I nnderstood that was yonr testimony. 
I am sorry if I got it wrong. A No, sir. I asked Mann 
what he was doing np there, and he said he was np 
there with a friend. 
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Q Did Harvey tell you lie was up there to meet some^ 
one! A No, sir. He said he had just gotten in the city 
and was walking around. 

ME. BONNEE: I have no further questions, OflScer, 
thank you. 

MB. McLaughlin : No further questions. 

• • • • 

ME. McLaughlin : Call captain Fuss. 

Thereupon, 

Otto P. Fuss, 

was called as a witness by counsel for the United States 
and, having been hrst duly sworn, was examined and 
testified as follows: 

Direct Examination 

90 BY ME. McLAUGHLTN: 

Q Now, Officer, your name is whatT A Qtto 

P. Fuss. 

Q And you are a Captain on the Metropolitan Police 
Department? A Yes, I am. 

Q During the month of February of this year, 1951, 
what detail were you in charge oft A I was in charge 
of the Eobbery Squad. 

Q And was Detective Eoche and Detective Herlihy 
members of the Eobbery Squad at that timet A They 
were. 

Q And under your directiont A That is right. 

Q Did you have occasion to go to the vicinity of 14th 
and Park Eoad on February Istt A I did. 

Q What time did you arrive there, Captaint A I 
don’t know. It was around noontime. 

Q Noontimet .A Yes,, sir. 

Q And as to your—^when you arrived there^ did there 
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'come a time when yon saw any one of the defendants, 
Mann or Harvey! A Yes, I saw both. 

'91 Q A little loader, please. A Yes, I did. When 
I arrived at 14th and Park Boad, I spotted a car 
I had information on, R44, sitting on Park Boad with 
two men in it. 

I Q Two men in it! A That is right. 

' Q When you spotted this car, as yon say, what did 
' yon do! A I had already contacted Sergeant Boche and 
Herlihy to meet me on Park Boad. While I waited for 
them to arrive one of the men had gotten out of the car 
and left. • • • 

• • • • 

Q All right Did yon see OfiBcer Boche do anything 
at that time after the instructions yon gave him! A 
Yes. He placed the man under arrest who was in the 
car, who turned out to be Mann. 

Q Did yon see any of the other defendants at that 
place? A No. I went into the bank where I saw 
92 the other defendant. 

Q Where did yon see the second defendant, 
and— A. His name was Harvey. He was sitting in¬ 
side the bank at the door. 

Q After yon saw defendant Harvey in the bank, did 
there come a time that you saw him after that! A As 
he started out the door he was placed under arrest by 
Herlihy and myself. 

Q And what did yon do with Harvey after yon placed 
him xmder arrest! A Herlihy frisked him to see if he 
had any weapon on him, and then we took him across 
the street to the northeast comer where Boche was with 
the other defendant.. 

Q What happened when yon brought Harvey over to 
where the defendant Mann was with Mr. Boche! A 
Boche frisked defendant Harvey and took a badge off 
him. 







Q Now, I will show you Govenmient Exhibit for iden¬ 
tification No. 2, and ask you whether or not you identify 
that A Yes. This badge 511 is the one that Harvey 
had on him, that Boche took off him. 

Q Showing you Government Exhibit marked for iden¬ 
tification No. 2^this other one was No. L This one is 
No. 2. I ask you whether or not you saw that badge 
before. A I can’t say this is the badge, but he 
93 had a badge—Sergeant Boche showed me a badge 
he took off of Mann. It was about this size. I 
paid no attention to it. 

Q You saw both of these badges out in the vicinity 
of the Biggs Bank at 14th and Park Boadf A That 
is right. 

MB. McLaughlin : I believe that is aU. 


Cross Examination 


BY MB. BONNEB: 

Q Captain, you were a member of the Police Depart¬ 
ment when this case was first tried, weren’t yout A 
I was. 

Q You were on duty at that timet A Yes. 


94 Q Captain, have you discussed this case wiGi 
anyone since Mardi 5th of this yeart A March 

5th of t^ yeart I guess we did talk about it, yes. I 
think so. 

95 Q Pardon met A Yes. 

Q Did you discuss your testimony vdth themt 
A No, not the testimony, no. 


Q Captain, did you discuss with anyone the fact that 
you were not at the other trial of this caset A I came 
over to the last trial but I was too late. They called me 
and when I had got there they had already recessed. 
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Q Did you discuss with anyone the fact that 

96 you weren’t there earlier? A I don’t recall that 
I did, no. 

Q And you saw the search made of Mr. Harvey? A 
Yes, I did. 

I Q Do you recall from which pocket these various 
items were taken? A No, I wouldn’t be too sure, but it 
seems to me it was the right. I wouldn’t be too sure of 
that. 

Q Did you yourself make any search of Harvey? A 
No, I did not. 

Q Were the badges and papers given to you at that 
time? A No, they were not. 

Q Nothing was given to you? A No. 

Q Do you know who retained those articles? A I‘ 
imagine Sergeant Eoche. He was assigned to the case. 

• • • • 

97 ME. BONNEE: That is aU. 

ME. McLaughlin : May this witness be ex¬ 
cused, because he is in charge of a detail. Your Honor? 
THE COUET: He is excused. 

I • • • • 

194 ME. McLaughlin : Call Mr. Thuma. 
Thereupon, 

I Lee Webster Thuma 

was called as a rebuttal witness by counsel for the 
United States and, having been previously, was exam¬ 
ined and testified further as follows: 

i Direct Exammation 

BY ME. McLaughlin : 

Q EecaUing your attention to January 24th, Mr. 
Thuma, do you remember when you met the defendants 
' Harvey and Mann in front of the YMCA? A I do. 
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Q And also yon further .talked ndth them in the park 
at 18th and Pennsylvania Avenue! A I do. 

195 Q Did you at either of those times ever tell 
them that you were a former jockey! A I did 

not 

Q Did you ever tell them on either one of those 
occasions that you had any information about horses! 
A I did not. 

Q Did you ever tell them that you knew some men in 
Richmond, or near Richmond, who would give you infor¬ 
mation on horses! A I did not 
Q Mr. Thuma, have you ever played a horse in your 
life! A I never have. 

MR. McLaughlin ; That is alL 

Cross Eaxummaiion 

BY MR. BONNER: 

Q Was there any conversation about your being a 
jockey! A None whatsoever. 

Q Was that word used in your presence! A Not 
that I remember. 

Q Well, is your memory clear on that! A My mem¬ 
ory is very clear. 

MR. BONNER; Will Yoxir Honor bear with me for 
a moment! 

THE COURT: Certainly. 

BY MR. BONNER: 

Q I am going to direct your attention, Mr. 

196 Thuma, to your testimony given on March 5, 1951, 
before Judge Morris, and a^ you if you recall 

being asked the following question and giving the follow¬ 
ing answer: 

“Question: Did you tell Mann that you were an ex¬ 
jockey and knew a lot about horses! 

“.Answer: No. Either Mann or Harvey told me I was 
small and would have made a good jockey; but I think it - 
was Harvey and not Mann.” 
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Do you recall giving that testimonyt A I do. 

Q Well, then, was the word ‘‘jod^ey” used at aU 
when you had this conversation? A It was used in, 
yes, it was used. 

' THE COUET: Did you use the word “jockey’’? 

THE WITNESS: I did not. They used the word 
“jockey.” 

! ME. BONNEE: I have no further questions. 

' ME. McLaughlin : That is the Government’s case. 
Your Honor. 

' THE COUET: You may step down. 

• • • • 

199 The Cowrt's Charge to the Jwry 

THE COUET (Holtzoff, J.): Ladies and gentlemen 
of the jury, the defendants, Edwad S. Harvey and James 
F. Mann are on trial before this Court on charges of 
representing themselves to be police ofl&cers—^that is 
known as false impersonation of police officers—and on a 
charge of blackmail. 

It now becomes your duty to determine whether these 
' defendants are guilty or not guilty of the charges on 
which they are being tried. 

There is a third defendant named in the indictment, 
August Mazzaro, but he is not before the Court at this 
time, and therefore you need pay no attention to that 
name in the indictment. 

The indictment consists of three counts. The first and 
second counts charge false impersonation of police offi¬ 
cers. The first count charges that such false impersona¬ 
tion was committed on January 24, 1951, and the second 
coxmt charges such an offense was committed on 

200 • February 1,1951. The third count charges blackxmdl, 

namely, that the defendants with intent to extort 
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$1,250 from Lee W. Thuma threatened to accuse him of i 
being a degenerate and sezoal pervert j 

As I have had occasion to tell yon in other cases, it is I 
my function and my duty to instruct you as to the law, | 
and you are bound and obligated to follow the Court’s ; 
instructions as to the law. But you, ladies and gentle- | 
men of the jury, are the sole judges of the facts, and | 
must determine the facts yourselves. My discussion of | 
the evidence is not binding on you, and yon need attach I 
to it only such weight as you deem wise and proper, be- [ 
cause you are the final judges of the facts. j 

At the outset I am going to summarize again some j 
basic general principles governing all criminal trials, 
that are applicable to this case. Most of you have heard 
me summarize these principles before, during the month | 
you have been serving as jurors, but it is my duty to | 
bring them to your attention in this case. | 

First: The fact that a defendant has been indicted | 
is not to be taken as an indication of guilt, because an | 
indictment is not evidence. j 

Second: Every defendant in a criminal case is pre- | 
sumed to be innocent. This presumption of innocence at- I 
taches to kim throughout the triaL | 

Third: The burden of proof is on the Government to | 
prove the defendant guilty beyond a reasonable | 
201 doubt Unless the Government sustains this burden | 
and proves beyond a reasonable doubt that the | 
defendant has committed every element of the offense j 
charged, the jury must find him not guilty. ! 

I say again, the burden on the Government is to prove | 
the defendant guilty beyond a reasonable doubt; not be- | 
yond all doubt whatsoever. Proof beyond a reasonable j 
doubt is proof to a moral certainty and not necessarily | 
proof to an absolute or mathematical certainty. j 
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By a reasonable doubt, as its name implies, is meant a 
donbt based on reason, a doubt for which you can give a 
reason to yourself, and not just some whimsical specu¬ 
lation or capricious conjecture. , 

i Again let me repeat to you a simple, elementary ex¬ 
planation of what is meant by proof beyond a reasonable 
doubt. I have given it to you before, but perhaps it will 
be of help to you if I repeat it again. 

Proof beyond a reasonable doubt simply means this: 
If, after an impartial comparison and consideration of 
all the evidence you can say to yourself that you are not 
satisfied of the defendant’s guilt, you have a reasonable 
doubt. But, on the other hand, if after such impartial 
comparison and consideration of aU the evidence you can 
truthfully and candidly say to yourself that you have an 
abiding conviction of the defendant’s guilt, such as you 
would be willing to act upon in the more weighty 
202 and important matters relating to your own af¬ 
fairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is 
! such proof as will result in an abiding conviction of the 
defendant’s guilt on your part; such a conviction as you 
would be willing to act upon in the more weighty and 
important matters relating to your own affairs. 

In determining whether the Government has established 
the charges against the defendants, you will consider and 
I weigh the testimony of all the witnesses who have testi- 
I fied before you, as well as all the drcumstanoes concern¬ 
ing which testimony has been introduced. You are the 
sole judges of the credibility of the witnesses. You and 
! you alone are to determine whether to believe any wit- 
, ness, and the extent to which any witness shoidd be, 
credited. 

In determining the credibility of witnesses you may 
consider your impression of the witness on the witness 
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stand; the witness’ manner of testifying; whether he | 
impresses you as a tmth-telling individiial; whether he 
has any interest in the outcome of this case; as well as 
any other factor that appears to yon to have a bearing 
on the subject 

If yon find that any witness willfully testified falsely | 
as to any material fact concerning which the witness 
could not have possibly been nristahen, you are then at I 
liberty, if you dem it wise to do so, to disregard ‘ the 
entire testimcmy of such witness, or any part of his ; 
testimcmy. ■ 

203 Now let me pass on to the spedfic charges in- | 
volved in this case. 

1 . 

As I told you before, the first two counts of the in¬ 
dictment chaise the defendant Harvey and the defendant | 
(Mann with falsely representing themselves to be police 
officers, to Lee W. Thuma, and attompting to perform and I 
exercise the duties and authority of these officers. 

I 

The statute on this is very simple and short; it reads I 
as follows: 1 

“Whoever falsely represents himself to be a police j 
officer and attempts to perform the duty or exercise the | 
authority pertaining to any such officer shall be punished i 
"by—»the penalty prescribe by the statute. ! 

In order to establish a defendant’s guilt under this I 
statute, two elements must be proven: First, that the ' 
defendwt falsdy represeaited himself to be a police of- | 
fioer. 

Now, it makes no difference whether the person to j 
whom the representation was made bdieved the repre¬ 
sentation, or whether he thou^t it was fsdse. The of¬ 
fense is falsdy representing one’s self to be a pdioe 
officer. It is immaterial, and it makes no difference 
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whether the person to whom the representation is made 
believes or does not believe the representation. 

In either event, the offense is conunitted provided a 
second element is also present, which I am about 

204 to mention. The second element is that in addi¬ 
tion to falsely representing one^s self to be a 

police officer, the defendant attempted to perform the 
duty, or exercise the authority of a police officer. 

It is the Government’s theory, the Government’s con¬ 
tention, that on the 24th of January both the defendants 
'represented themselves to be police officers by showing 
what purported to be police badges to Thuma, and that 
they attempted to perform the duty or exercise the au- 
thority of a police officer by purporting to arrest Thuma. 

Thuma testified that on January 24th in the men’s 
room of the YMCA the defendant Harvey produced a 
police badge and said to Thuma that Thuma was under 
arrest; that outside when Mann joined them, Mann also 
produced what purported to be a police badge. 

He further testified that on February 1st defendant 
Harvey and'defendant Mann purported to start taking 
Thuma to police headquarters. 

' Of course, producing a police badge, if this is done, 
is representing one’s self to be a police officer, under the 
circumstances of this case, and purporting to arrest a 
person or purporting to take him to police headquarters 
is an attempt to perform the duty,or exercise the au¬ 
thority of a police officer, if this was done. 

Officer Boche testified that on February 1st he 

205 searched each of the defendants after they were 
arrested, and each of them had a police badge on 

his person, and these badges have been produced and 
offered in evidence. Each of the defendants denied that 
he had any police badges, or that these badges were 
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taken from them, or that they made any representations 
to Thnma of the kind charged, or that they purported 
to place him under arrest or take him to police head¬ 
quarters. 

It is for you ladies and gentlemen to determine where 
the truth lies, and what the facts are. If you believe 
the Government’s witnesses, and that means Thuma as 
well as the police oflBcers, your verdict should be guilty 
on each of the counts. If you do not believe them, or 
if you have a reasonable doubt, why, then of course your 
verdict shall be not guilty. 

The third count of the indictment charges a crime 
known under the District of Columbia Code as blackmaiL 
The pertinent provisions of the statute relating to black¬ 
mail read as follows: 

‘‘Whoever accuses or threatens to accuse any person 
of a crime or of any conduct whi<di, if true, would tend 
to disgrace such person, or in any way subject him to 
the ridicule or contempt of society, or threatens to expose 
or publish any of his infirmities or failings, with intent 
to extort from such other person anything of value or 
any pecuniary advantage whatever” shall be pun- 
206 ished by the penalty prescribed by law. 

To simplify and summarize this statute, the ele¬ 
ments of the offense are as follows: 

First, it must be established that the defendant ac¬ 
cused the other person of a crime, or of disgraceful 
conduct 

Second: It must be established that such accusation 
was made with intent to extort from such other person 
something of value, such as money. 

^ Obviously intent cannot be shown directly, because no 
one can fathom or scrutinize the mental operations of 






another person. The jury may infer intent, from things 
said, things done, or from surrounding circximstances. 

It makes no difference whether the accusation against 
the other person is or is not true. It is just as much 
of a crime to attempt to extort money on the basis of 
a true accusation as it is on the basis of an untrue accu¬ 
sation. It is as much of a crime to blackmail a person 
who is vulnerable as it is to blackmail a person who is 
not vulnerable. 

Now, it is not necessary that the money or property 
be actually extorted on the basis of the accusation. All 
that- is necessary is that the accusation be made with 
the intention of extorting money or property. Whether 
that intention has been carried out or not is immateriaL 

If two persons are acting jointly, or in concert, or 
if one person is aiding or abetting another in the 
207 commission of a crime, then both are equally guilty 
I and both are known in the law as principals. 

The Government’s contention as to the third count is 
that the defendant by accusing Thuma of being a sexual 
pervert attempted to extort $1,250 from him. Or, to 
put it in another way, that they accused him of being 
a sexual pervert, with the intention of extorting money 
from him. 

Thuma testified that when the defendants met him on 
the 1st of February, they asked him whether he could 
post bond; and that they said he must post a cash bond. 
Thuma said that he responded that he could raise $1,250 
which he had in a safe deposit box. According to his 
testimony, arrangements were, made whereby he could go 
to Biggs Bank to get that money. Thuma and Harvey 
went to the bank. Both of them went inside the bank. 
Thuma went into the rear section where the safe deposit 
boxes were. Harvey remained in the outside section. 
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When about ten or fifteen minutes later Thuma came 
back from the rear section, Harvey got up and started to 
leave, and at that moment he was arrested by the police 
who were waiting for him. 

Harvey and Mann, the defendants in this case, denied 
that they asked Thuma to post bond, or that an agree¬ 
ment was made by which he would get $1,250 from his 
safe deposit box. They admit that Harvey and Thuma 
went to the bank together, and that Mann was to 
208 meet them outside of the bank. The defendants 
claim, however, that Thuma wanted to go to the 
bank for his own purposes. 

It is for you, then, to determine where the truth lies. 

/ 

If you believe the Government’s testimony, you should. 
find a verdict of guilty on Count lEL If you believe 
the defendants’ testimony, or have any reasonable doubt 
on the matter, of course you will find a verdict of not 
guilty. 

Now, ladies and gentlemen, you will bring in a sepa¬ 
rate verdict as to the defendant Harvey and as to the 
defendant Mann on each of the three coimts of the in¬ 
dictment In other words, there will be three verdicts as 
to Harvey and three ver^cts as to Mann. In eaidi in¬ 
stance the verdict should be guilty or not guilty. 

You may bring in all the verdicts together, or if you 
prefer you may come in and return a verdict as to any 
one count as to either defendant as soon as you reach a 
partial agreement—^rather, as soon as you agree on any 
one count for either defendant, you may return that ver¬ 
dict and then go back to the jury room and continue 
your deliberations. Or, if you prefer, you may bring 
in all the verdicts at tlie same time. 

Again let me remind you that in dealing with this 
matter you must use the same ordinary common sense, 
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the same practical intelligence and the same practical 
approach that yon employ in determining any other im¬ 
portant matter that yon have occasion to decide in 

209 the conrse of yonr everyday life. Of conrse, as 
yon know, yonr verdict mnst be reached by nnani- 

mons vote. 

Are there any objections or reqnests? 

MR. BONNER: I have a reqnest, Yonr Honor. 

' THE COURT: Come to the bench. 

(At the bench:) 

MR. BONNER: Yonr Honor, I think yon onght to 
define the word extort. 

THE COURT: Well, I have no prayer. 

' MR. BONNER: I conld write one ont, Yonr Honor. 
THE COURT: It is too late now to snbmit prayers. 
MR. BONNER: That was in one of the prayers I 
offered. 

THE COURT: I will do it. 

Anything else? 

MR. BONNER: I do not snppose so, Yonr Honor. 
(Connsel having retnmed to the trial table:) 

THE COURT: Ladies and gentlemen of the jnry, one 
more word, and that is what is meant by intent to extort. 

Extort means to seek to obtain money either by force 
or by a threat. 

The Government’s theory here is that money was 
songht to be obtained here by a threat, a threat of arrest 
on a charge of sexnal perversion. 

Ladies and gentlemen of the jnry, yon may now 

210 retire. Upon reaching the jnry room yon will 
select a foreman from among yonrselves, and then 

proceed to deliberate. The alternate jnror will remain 
behind. The twelve regnlar jnrors will follow the Mar¬ 
shal. 




61A 


215 Friday, April 6,1951. 

The above-entitled cause came on for hearing on 

defendants’ motion to suppress certain evidence, before 
JUDGE ALEXANDER HOLTZOFF at 12:20 o’clock p.m. 
today. 

• • • • 

216 MR. McLaughlin : May I start by saying that 
in no case does this defendant allege ownership in 

this property. Your Honor. 

THE COURT: He claims he was illegally searched. j 
MR. BONNER: That is right. Tour Honor. 

THE COURT: What are the grounds for your mo¬ 
tion! 

MR. BONNER: Simply this. Your Honor—and I may 
have to give Your Honor some of the facts. 

THE COURT: Make them very brief. First tell me 
the grounds for your motion. j 

MR. BONNER: That the search was made without j 
a warrant, or any reason to suspect that the defendant 
was committing a crime. 

THE COURT : In other words, you challenge the le¬ 
gality of the arrest! 

MR. BONNER: That is correct, sir. We can stipulate 
as to the facts. 

. THE COURT: What do you say about that, Mr. Mc¬ 
Laughlin! 

MR. McLAUGHLIN: The arrest was perfectly l^al, 
Your Honor. 

THE COURT: If the arrest was legal, the seardi 
was legal., 

MR. BONNER: That is correct. 

THE COURT: So we have to go back to the legality 
of the arrest. What about that! 

217 MR. McLAUGHLIN: This man by the name of 
Thuma was approached by the two defendants. He 

was approached the first time about January 24th and 
then on February 1st he was coming out of his house when 
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he was again approached hy the two defendants and put 
in an automobile. I believe the tag number of the auto¬ 
mobile, which was a rented Chevrolet, was R44. 

After he was put in the automobile he was driven'by 
the defendants, I believe up to 49th and Massachusetts 
Avenue, Northwest There— 

THE COUET: Suppose you tell me on what charges 
these defendants were arrested. 

ME. McLaughlin : They are charged with imper¬ 
sonating a police officer, extortion and blackmail. 

He went into his house under the pretext of getting a 
key to his safe deposit box and at that time he phoned 
the police and told them that these two defendants were 
insisting on making him give them money under the pre¬ 
text that they were police officers; that he had an engage¬ 
ment to go with them to this bank at 14th and Park Edad, 
Northwest. He also gave the police officers the tag num- 
' her, R44, and told them that they were going to the bank 
for the purpose of takizig this money ool 

The police had this information from the complaining 
witness. The police went out to this bank at 14th and 
Park Eoad. The car with the tag number E-44 was 
sitting across the street from the bank, with one of the 
men in it. The police placed him under arrest, and 
' 218 one police officer wmt in the bank. 

' The complaining witness then came out, and as 
he was coming out the co-defendant came up and met him 
and they started out the bank doors where he is arrested 
by the police. 

THE COUET: What I want to know is what infor¬ 
mation the police had. 

ME. McLaughlin i .The complaining witness, who 
was in the custody of these two defendants, called the 
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police and told the police that these two men were trying 
to extort money from him under the pretext that they 
were police officers. He gave the police department the | 
tag number of the car that they were riding aroxmd in. 

He further told them that he was to meet them, that is, 
they were bringing him to the Biggs Bank at 14th and | 
Park Boad, Northwest, and that he would be there at ap¬ 
proximately a certain time. ! 

The police with that information went to the Biggs 
Bank at 14th and Park Boad, and when they arrived there 
they saw the car with Tag number B-44 parked across 
from the bank, with one of the defendants in the car. 
They went over and placed him under arrest and then 
one of the policemen went in the bank where the co- i 
defendant was. While he was in there the complaining 
witness was supposed to be back getting his bonds out of 
the safe deposit box. When he came out from there 
219 the co-defendant came up to him, at the door, and 
the policeman placed him under arrest, searched 
him and found a police badge on him and a police badge 
on the defendant who was in the car.. 

MB. BONNEB: I say this. Your Honor: Mr. Mc¬ 
Laughlin has given you the facts of the case, but we have j 

to determine this by what facts the officers had at the | 

time of arrest alone. 

THE COUBT: Yes. 

MB. BONNEB: Here is what happens: An officer is 
sitting at police headquarters. A telephone rings. A voice 
he does not know tells him ^*1 think I am being black¬ 
mailed.’* 

Now, the officer doesn’t know who he is talking to. The 
man who is calling the officer doesn’t know who he is 
talking to. That is in the transcript. . 

THE COIJBT: Transcript of whatt 
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MB. McLAUGHTjTN : This case was tried once and 
there was a hnng jnry, Yonr Honor. 

THE COUBT:. I see. 

MB. BONNEB: The one I have before me, Yonr 
Honor, is the transcript of the hearing before the Com¬ 
missioner. 

The officer receiving that telephone call from John Doe, 
or it might have been anyone, was located within forty 
feet, of the office of the U. S. Commissioner. If the officer 
has sufficient information to get a warrant, he conld have 
gotten one. 

THE COUBT: Except that it might have taken an 
hour or so to prepare the papers and the defendants 
might have vanished by the time the papers were 
220 prepared and the warrant obtained. 

MB. BONNEB: Now, if Your Honor please, put 
yourself in the place of the Commissioner. Suppose this 
officer came to you and said “Judge Holtzoff, I received 
a telephone call from somebody. I don’t know who it is, 
but he says he thinks he is being blackmailed, and that the 
person who is going to blackmail him, or try to, will be in 
an automobile bearing a certain tag number.” 

Wouldn’t you at least check? Wouldn’t that officer say 
“If your name is so-and-so, hang up the phone and let me 
' call you back.” ? At least he would attempt to establish 
that there was a legitimate complaint. 

In the Bolt case in this court the complainant actually 
went into the police station and gave information to that 
effect and the arrest was held to be illegal. 

THE COUBT: What case was that? 

MB. BONNEB: Bolt v. U.S., 55 appeals D.C. 120. It 
is in this same volume from which Your Honor read the 
Schencks case. I have several others here from the Circuit 
Court of Appeals. 
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THE COTJBT: Well, give me your very best case. Is 
the Bolt case your best caset 

MR. BONNER: Well, let me read this,.then. I think 
this is a little better for the particular purpose. 

THE COURT: The Bolt case was a little different, I 
think. In the Bolt case the informant came in and 
221 told the police that the defendant was going to com¬ 
mit a holdup. This is a case, however, where the 
informer said ‘^I am being blackmailed.’’ 

MR. BONNER: No, “I think I am being blackmailed.” 

Take the situation of this arrest, sir. Mr. McLaughlin 
glossed over that. After getting this phone call, which 
could have been from anybody, the police went to the 
hank and saw an automobile with a man sitting in it—this 
defendant here sitting in a car parked on the street in 
the District of Columbia. 

THE COURT: Did the man who telephoned the police 
give a description of the defendant T 

MR. BONNER: He gave them the tag number. 

MR. McLaughlin : Type of car and tag number. 

MR. BONNER: The complaining witness is not there 
at the time of the arrest. This man is sitting in the car | 
doing nothing. The officers, on the basis of the telephone 
call which has not been checked, come up and arrest him 

and search him. That is in the one case. I 

! 

In the other case he was coming out of the bank at 
the time they arrested him. 

In this Worthin^n case, 166 F. (2nd), the Court goes ' 
into this matter very thoroughly, I want to just quote a 
few lines from it. 

I 

THE COURT: Let me see the case. I 






66A 


ME. BONNEB: Page 562 down at the bottom, 

222 there is one particularly pertinent section. (ELanded 
np.) 

' THE COURT: Well, the principles the Worthington 
case sets forth are well known and are good law. 

MR. BONNER: Let us take that one section where 
it says that unless the ofl&cer had sufficient information 
to get a warrant, then the arrest is not going to be good. 

THE COURT: Yes, there is no question about that. 

MR. BONNER: So we go back to the Schencks case 
Your Honor just read, where they said an affidavit based 
bn information from someone else is not sufficient for a 
warrant. 

THE COURT: I don’t think that case goes quite that 
far. 

MR. BONNER: In the Schenck case the officer said 
“I had reason to believe because people told me those 
things.” Suppose the officers had tried to get a warrant; 
could they have gotten it? 

THE COURT: Yes. It says here that hearsay evi¬ 
dence may be usedin an affidavit which forms a basis for 
a search warrant . The rules of evidence do not apply 
to probably cause. 

• MR. BONNER: I agree with that except as to the 
reasonable grounds. Is the officer’s recital of a mere tele¬ 
phone call sufficient to give him reasonable grounds to 
obtain a warrant? 

' THE COURT: I am going to deny the motion. It seems 
to me that the officers acted reasonably. The question in 
every case is whether there was probable cause to believe 
that the person arrested has committed a felony. Probable 
cause does not mean evidence sufficient to justify a 

223 conviction, or even sufficient to justify an indictment. 
The test has been set by the cases to be: Is the in- 
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formation snch as would justify a man of prudence and 
caution believing—^believing, not in being convinced—^be¬ 
lieving that the defendant has committed a felony? 

It has also been held that hearsay information may be 
sufficient to establish probable cause. Otherwise many a 
rogue would go unwhipped of justice and the community 
would be very badly served. 

Equally, if an officer took time to procure a warrant, 
by the ti-mp he arrived with the warrant the person whom 
he sought to have arrested may have vanished and dis¬ 
appeared. 

I thiTik there is probable cause here.. I will deny your 
motion. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented are: 

1. Whether the motions to suppress the police badges, 
seized from appellants after their arrest, should have been 
granted. 

a. Whether the officers, who had recei\^d informa¬ 
tion of a blackmailing by telephone, and who then 
rushed to the scene and found evidence to corroborate 
the phone message, had probable cause to make an 
arrest. 

b. Whether appellants, who consistently denied that 
the badges had been seized from their persons or that 
they had any interest in them, had standing to raise the 
issue. 

% 

2. Whether appellants waived their right to complain of 
the court’s charge to the jury, and whether the charge was 
correct in all essentials. 

a. Whether the charge, when read as a whole, di¬ 
rected the jury to determine, upon all the evidence, 
whether the Government had proven all the essentials 
of the ojffenses beyond a reasonable doubt. 

b. Whether the jury should have been instructed 
that both accusation and publication are essential ele¬ 
ments of the crime of blackmail. 

c. Whether the crime of impersonating a police 
officer was correctly defined for the jury. 
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No. 11,083 
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United States of America, appellee 

APPEALS FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTBSSTATBMENT OF THE CASE 

On February 12,1951, a three-count indictment was filed 
against the two appellants and a third person, August Maz- 
zaro. The first count charged that on January 24,1951, the 
two appellants falsely represented themselves to be, and 
attempted to exercise the authority of, police officers, in 
violation of D. C. Code (1940), § 22-1304. The second count 
charged the two appellants and Mazzaro with commission 
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of a similar offense on Febmary 1, 1951. The third count 
charged that, also on February 1, 1951, the two appellants 
and Mazzaro threatened to accuse Lee W. Thuma of being 
a sexual pervert, with intent to extort $1250, in violation of 
D. C. Code (1940), § 22-2305. (J.A. 2-3.) After a jury trial, 
the two appellants were convicted on the first and third 
counts, the second count being dismissed on motion by the 
Government ^ (J.A. 4; E. 238). On June 8,1951, both appel¬ 
lants were sentenced to imprisonment for one to three years 
on count one, and for twenty months to five years on count 
three, the terms to run concurrently (J.A. 4; R. 290). 

The Motions to Suppress —Motions to suppress certain 
evidence were filed by both appellants prior to trial. In 
the motions appellants stated that they had been arrested 
by the police, without a warrant, on February 1,1951; that 
at the time they were not committing a crime, and the 
officers had no reason to believe that a crime was being 
committed; that they were informed that the police alleged 
that at the time of the arrest they had seized, from the 
persons of appellants, police badges and police identifica¬ 
tion cards; and that they were further informed that the 
prosecution intended to use this evidence at the trial. The 
motion asked that this evidence be suppressed. (J.A. 3-4; 
R. 231-232.) 

At the hearing on the motion the facts were stated for the 
court by stipulation of counsel (J.A. 61). These stipulated 
facts were as follows: the complainant, Thuma, was ap¬ 
proached by appellants on January 24 and February 1, 
1951; on the second date appellants put him into a rented 
car bearing license R-44; pretending that he had to get 
the key to his safety deposit box, Thuma managed to get 
into his house where he phoned police headquarters; he 
told the officer who answered, “I think I am being black¬ 
mailed’’; he did not identify himself by name, nor did 
he know the officer to whom he was talking; he further 
told the officer that the two appellants were trying to extort 
money from him on the pretext that they were police 


^ The third defendant, Mazzaro, was not tried with the two appel¬ 
lants. 
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officers, that they were riding in a Chevrolet with license 
R-44, that appellants were taking him to a bank at 14th 
and Park Road, N. W., to get the money, and that they 
would be there at approximately a certain time; with this 
information police officers went to 14th and Park Road, 
N. W., found the car with license R-44 parked across the 
street from the bank, and arrested appellant Mann who 
was sitting in the car; appellant Harvey was arrested later 
as he came out of the bank with Thuma; both appellants 
were searched and police badges were found on their per¬ 
sons. After hearing argument on this statement of the 
facts the court denied the motion to suppress, holding that 
the officers had probable cause to believe that appellants 
were committing a felony, that the arrests were valid, and 
that the incidental searches of appellants’ persons were 
proper. (J.A. 61-67.) 

The Evidence at the Trial —The evidence introduced by 
the Government at the trial may briefly be summarized as 
follows: 

The complainant Thuma testified that he was a retired 
Government worker, 63 years of age (J.A. 5). On January 
24, 1951, while he was in the men’s room at the Y.M.C.A. 
appellant Harvey came up to him and exposed his private. 
Thuma pushed him away. Harvey then asked whether 
Thuma was a member of the Y or knew the manager. The 
answer being in the negative, Harvey produced a police 
badge, told Thuma he was under arrest, and escorted him 
to the street where appellant Mann was waiting. (J.A. 
5-7, 23-25.) Harvey told Mann that Thuma was a “queer” 
and that he had just arrested him. Mann also produced a 
police badge, asked Thuma a number of questions about 
his financial status, and then released him. (J.A. 7-8, 25- 
29.) The following week, on February 1, 1951, appellants 
accosted Thuma on the street as he was leaving his house 
about 10:30 a.m. They informed him that he would have to 
come to police headquarters, and then put him in a car 
with a third man, also posing as a police officer, who told 
him that they had gotten in a jam for not turning him in 
before. The third man asked Thuma whether he could put 
up a cash bond of $2500, but after some discussion of 
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Thnma’s financial status he finally agreed to accept a cash 
bond of $1250. Thnma was directed to go to his bank 
with Harvey, and to give the money to Harvey in a specially 
marked envelope. (J.A. 9-12, 30-33.) Mann and the third 
man then drove off and Thnma noted the license number, 
R-44 (J.A. 13). 

Thnma further testified that he and Harvey then went in 
a taxi-cab to his home to obtain the keys to his safety 
deposit box, and that he there made the call to police head¬ 
quarters, already described at the hearing in the motion 
to suppress (J.A. 13-14). He talked to the robbery squad, 
first asking about the license R-44 and being told that that 
was a rented car; he then told the officer about the three 
men, said that he thought he was being blackmailed and 
was on his way to the bank to give them $1250, and asked 
that protection be sent (J.A. 16). When Thnma and Har¬ 
vey arrived at the bank, Harvey waited inside the door 
while Thnma went to the vault where he talked to Bryarly, 
a bank official. As a result of this conversation Thnma 
again phoned police headquarters from the vault, and then 
placed three $1 bills, whose serial numbers had been 
recorded by Bryarly, into an envelope which he sealed and 
marked as he had been directed by appellants (J.A. 17-19.) 
Leaving the vault Thnma walked up to Harvey, who was 
sitting just inside the bank door, and offered him the 
envelope. Harvey, however, turned and started out the 
door, followed by Thnma. Detective Herlihy also followed 
the two out of the bank, arrested Harvey on the sidewalk, 
and “frisked’^ him. (J.A. 19-20, 34-35.) 

Thnma’s testimony as to the ride in a taxi-cab, and as to 
the events in the bank, was corroborated respectively by 
Barnes, the cab driver, and by Bryarly, the bank official 
(R. 60-64, 72-79). Both witnesses identified appellant 
Harvey. 

Officers Herlihy, Roche and Fuss testified that, acting 
on information about a car bearing license R-44 and about 
someone in the bank at 14th and Park Road, N. W., they 
went to that comer at noon on Febmary 1, 1951 (J.A. 36, 
40, 41, 47-48). Officer Fuss spotted the car near the comer 
with two men sitting in it, but one man left while Fuss 
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waited for the other two oflScers (J.A. 48). When the others 
arrived they arrested Mann, who was sitting in the car, and 
npon searching him found a police badge (J.A. 37, 42, 48). 
Officer HerHhy went into the hank where he waited 10 or 15 
minutes until he saw Thuma offer the envelope to Harvey; 
he then followed the two out to the street, arrested Harvey, 
and “frisked” him lightly to see if he was armed (J.A. 37- 
38, 46, 48). Mann, upon seeing this, admitted that Harvey 
was his “buddy” (J.A. 42). Harvey was then searched 
and found to have a police badge and a police card. He 
denied that he knew Mann, denied that he had ever seen 
the badge which had just been taken from his pocket, and 
stated that he was a race horse tout on his way to Florida 
and was just taking a walk in the neighborhood. (J.A. 
43, 46, 48.) 

Appellants took the stand in their own defense and testi¬ 
fied that on January 24, 1951, they were in Washington en 
route from New York to Florida to the races (B. 105,159); 
that their occupation at the time was betting the horses 
(B. 113,, 119, 167); that they were staying under assumed 
names in a hotel with two girls (B. 105, 117-118); that 
Harvey went into the men^s room at the YMCA to urinate 
and Thuma, who was standing there, grabbed him by the 
private (B. 159); that Harvey pushed him away, but Thuma 
followed him out and they fell into a conversation about 
horses during which Thuma mentioned that he had previ¬ 
ously been a jockey and horse trainer (B. 160); that Mann 
then came up and was told of the occurrence in the men^s 
room, but the conversation continued and Thuma told them 
that he knew a place near Bichmond where he could get in¬ 
formation on horses and place bets (B. 108,122, 124,161); 
that Thuma took a liking to Mann and visited him and called 
Tiim twice during the following week (B. 108, 134, 161); 
that they arranged to meet Thuma and drive him to Bich¬ 
mond on February 1 (B. 108,162); that after they had met 
to begin the trip it was discovered that Thuma had forgotten 
something at home and Mann had to return to the hotel 
for a wallet (B. 108,162); and that by agreement all came 
to 14th and Park Boad, N. W., where the arrests occurred 
(B. 110, 163). Both appellants denied that police badges 
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or police cards had been removed from their persons when 
they were searched (E. 110-111, 164). They also denied 
that there had been a third man present during their meet¬ 
ing with Thnma on February 1 (R. 143). On cross-examina¬ 
tion they were rather indefinite as to their present and past 
occupations, their sources of income, and their relations 
with each other (see e.g., R. 111-120,127-140,164-178). 

On rebuttal for the Government Thnma denied that he 
had ever played a horse in his life, and denied that he had 
told appellants that he was a former jockey and could give 
them information on the horses (JA. 50-51). 

The CourVs Instruction to the Jury. —^Defense counsel 
submitted three prayers for instructions (R. 235-237). After 
a brief discussion the first request was granted in sub¬ 
stance, and the second and third were denied (R. 196-197). 
Appellants do not now complain that these prayers should 
have been granted. 

After the instruction had been completed the court asked 
whether there were any objections or requests. Defense 
counsePs only request was for a definition of the term 
“extort”, which the court thereupon gave to the jury. In 
response to the court’s question whether there were any 
other objections defense counsel said, “I do not suppose so. 
Your Honor”. (JA.. 60.) 

STATUTES AND RULE INVOLVED 

D. C. Code (1940), § 22-1304, provides in pertinent part: 

Falsely impersonating public officer or minister .— 
Whoever falsely represents himself to be a judge of the 
municipal court, notary public, police officer, or other 
public officer, or a minister qualified to celebrate mar¬ 
riage, and attempts to perform the duty or exercise the 
au^ority pertaining to any such office or character, or 
having been duly appointed to any of such offices shall 
knowingly attempt to act as any such officers after his 
appointment or commission has expired or he has been 
dismissed from such office, shall suffer imprisonment 
in the penitentiary for not less than one year nor more 
than three years. 


7 


D. C. Code (1940), § 22-2305, provides: 

Blackmail .—^Whoever verbally or in writing accuses 
or threatens to accuse any person of a crime or of any 
conduct which, if true, would tend to disgrace such 
other person, or in any way subject him to the ridicule 
or contempt of society, or threatens to expose or pub¬ 
lish any of his infirmities or failings, with intent to 
extort from such other person anything of value or any 
pecuniary advantage whatever, or to compel the person 
accused or threatened to do or to refrain from doing 
any act, and whoever with such intent publishes any 
such accusation against any other person shall be im¬ 
prisoned for not more than five years or be fined not 
more than one thousand dollars, or both. 

Rule 41(e), Federal Rules of Criminal Procedure, pro¬ 
vides: 

Motion for Return of Property and to Suppress Evi¬ 
dence.—K person aggrieved by an unlawful search and 
seizure may move in the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was il¬ 
legally seized without warrant, or (2) the warrant is 
insuflScient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not 
probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall re¬ 
ceive evidence on any issue of fact necessary to the de¬ 
cision of the motion. If the motion is granted the prop¬ 
erty shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi¬ 
dence at any hearing or trial. The motion to suppress 
evidence may also 1^ made in the district where the 
trial is to be had. The motion shall be made before trial 
or hearing unless opportunity therefor did not exist 
or the defendant was not aware of the grounds for the 
motion, but the court in its discretion may entertain the 
motion at the trial or hearing. 

SUMMASY OP ARGUMENT 

I 

Appellants were arrested by oflScers who responded to a 
hurried phone call and found certain evidence corroborative 
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of the call at the scene. The test of the existence of prob¬ 
able cause for an arrest is not to be found in the admissibil¬ 
ity of the evidence at trial The evidence, regardless of 
its type, is sufficient to justify an arrest if, under all the 
circumstances, a man of reasonable prudence and caution 
would have believed that a crime had probably been com¬ 
mitted. In the circumstances of this case the officers cer¬ 
tainly had a more solid basis for the arrest than mere 
whim or caprice. 

Appellants consistently denied that the badges had been 
seized from their persons. Consequently, they never 
brought themselves within the language of Rule 41(e), 
F. B. Crim. P., which permits a person aggrieved by an 
illegal search to request the return or suppression of ** any¬ 
thing so obtained.^* Nor would it seem that the trial court 
should have raised the matter of its own accord, since the 
right to raise the issue is a personal one which is controlled 
by rule and should be properly invoked. 

n 

Appellants waived the right to raise such objections as 
they now make to the charge by failing to request proper 
instructions and by failing to complain at the conclusion of 
the charge. Furthermore, the charge was correct in all 
essentials. 

The instruction, when read as a whole, clearly informs the 
jury that they must determine, upon consideration of all 
the evidence, whether the Government had proven the of¬ 
fenses beyond a reasonable doubt. 

The court correctly instructed the jury that a mere accu¬ 
sation of disgraceful conduct, plus intent to extort, is suffi¬ 
cient to constitute the crime of blackmaiL The construction 
of the statute urged by appellants, which would require 
publication in addition to accusation, is grammatically 
impossible since it fails to account for the repetition of the 
word “whoever’’ in the statute. 

The instruction on the crime of impersonating an officer 
followed the language of the statute, and was consequently 
correct in the absence of a request for clarification or ampli¬ 
fication. 
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ARGUMENT 

I 

The Motion To Suppress The Evidence Was Properly Denied 

a. The officers had probable ccmse to arrest appellants .— 
When appellants were arrested they were searched and 
fake police badges were found in their pockets. These 
badges were introduced in evidence at the trial. They were 
overwhelmingly corroborative of Thnma^s testimony, and 
were, of course, extremely damaging to the defense. Ap¬ 
pellants contend now (Br. 7-18) that the badges should 
have been suppressed as being the products of an illegal 
search. They argue that the search was illegal because 
the arrest was illegal, and that the arrest was illegel 
because it was made without a warrant and without prob¬ 
able cause for belief that appellants had committed, or were 
committing, a crime. The question, then, is whether the 
officers, who had no warrant, had probable cause to make an 
arrest. 

The test, by which the propriety of arrests without a 
warrant is to be judged, has recently been redefined with 
great particularity in Brinegar v. United States, 338 U.S. 
160. We need look no further than the confines of that 
opinion for the principles which are determinative of this 
case. The Supreme Court there carefully pointed out 
that probable cause is, after all, a matter of probabilities, 
that the standard of proof required for probable cause is 
far less stringent than the standard of proof required to 
establish guilt; and that nothing more is required to justify 
an arrest than that the circumstances known to the officer, 
by personal observation or by information, be such as would 
justify a man of reasonable caution in the belief that an 
offense had been committed. The Court said (338 U.S. at 
173-176); 

[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. • • • There 
is a large difference between the two things to be 
proved, as well as between the tribunals which deter- 
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mine them, and therefore a like difference in the qwmta 
and modes of proof required to establish them. ^ 

***** 

• • • Guilt in a criminal case must be proved be¬ 
yond a reasonable doubt and by evidence confined to 
that which long experience in the common-law tradi¬ 
tion, to some extent embodied in the Constitution, has 
crystallized into rules of evidence consistent with that 
standard. These rules are historically grounded 
rights of our system, developed to safeguard men from 
dubious and unjust convictions, with resulting for¬ 
feitures of life, liberty and property. 

However, if those standards were to be made ap¬ 
plicable in determining probable cause for an arrest 
or for search and seizure, more especially in cases such 
as this involving moving vehicles used in the commis¬ 
sion of crime, few indeed would be the situations in 
which an officer, charged with protecting the public 
interest by enforcing the law, could take effective action 
toward that end. Those standards have seldom been 
so applied. 

In dealing with probable cause, however, as the very ^ 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
prudent men, not le^l technicians, act. The stand¬ 
ard of proof is accor^gly correlative to what must be 
proved. 

‘‘The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” 
McCarthy v. De Armit, 99 Pa. St. 63, 69, quoted with 
approval in the Carroll opinion. 267 IJ.S. at 161. And 
this “means less than evidence which would justify 
condemnation” or conviction, as Marshall, C.J., said 
for the Court more than a century ago in Locke v. 
United States, 7 Cranch 339, 348. Since Marshall’s 
time, at any rate, it has come to mean more than bare 
suspicion: Probable cause exists where “the facts and 
circumstances within their [the officers’] knowledge 
and of which they had reasonably trustworthy informa¬ 
tion [are] sufficient in themselves to warrant a man of 
reasonable caution in the belief that” an offense has 
been or is being committed. Carroll v. United States, 
267 U.S. 132, 162. 

^ 'Diese long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
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privacy and from nnfonnded cliarges of crime. They 
also seek to give fair leeway for enforcing the law in 
the commnnity’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be 
allowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on 
facts leading sensibly to their conclusions of proba-' 
bility. The rule of probable cause is a practical, 
non-technical conception affording the best^ compro¬ 
mise that has been found for acconnnodating these 
often opposing interests. Requiring more would 
unduly hamper law enforcement. To allow less would 
be to leave law-abiding citizens at the naercy'Of the 
officers^ whim or caprice. (Footnotes omitted.) 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all 
cases “by an act of judgment formed in the light of the 
particular situation and with account taken of all the cir¬ 
cumstances.’’ 338 U.S. at 176. As the Court said in the 
analogous case of United States v. RabinotoUz, 339 U.S. 
56, 60, 63, the validity of any arrest or search must be 
determined solely by its reasonableness in the light of the 
circumstances of that particular case. Consequently, the 
present question may be more accurately restated as fol¬ 
lows : in the light of the knowledge possessed bg the 
officers, taas their action in arresting (^gpeUants the action 
of men of reasonable prudence and caution, or tacts it an 
action based purely ttpon whim or capricef 
What were the facts known to the officers at the time of 
the arrests? They were by no means so meager as appel¬ 
lants would have this Court believe (Br. 8-9, 10-12). The 
officers knew that someone had called the robbery squad to 
report that he thought he was being blackmailed, that three 
men, who claimed to be police, were demanding $1250 
from him, that he was at that moment being taken to the 
bank at 14th and Park Road, N. W., to obtain the money 
for them, and that the men were traveling in a rented 
(Chevrolet with the license R-44. The officers knew that the 
caller had asked that protection be sent to the bank (supra, 
pp. 2-3, 4). When they arrived at 14th and Park Road, 
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N. W., this information was corroborated by their observa¬ 
tion of the Chevrolet with license B-44 parked across from 
the bank with two men sitting in it (snpra, p. 4). And 
it can be reasonably inferred that they had been further 
informed by radio that Thuma and the other men were 
within the bank, since Thuma had phoned headquarters a 
second time from the vault, and the oflBicers had information 
“pertaining to someone in the bank” (supra; p. 4; J.A. 
40). Upon the basis of this information they arrested 
appellant Mann in the car. Before they arrested appellant 
Harvey they were in possession of the following additional 
information: they knew that Mann had a false police badge; 
they had observed Harvey sitting just inside the door of 
the bank for ten or fifteen minutes; they had seen Thuma > 
and the bank oflBcial approach Harvey and offer him an 
envelope; and they had seen Harvey refuse the envelope 
and walk out of the bank followed by Thuma (supra, pp. 
4, 5; J.A. 37-38). 

We submit that these arrests were certainly not based 
upon mere whim or caprice. On the contrary the officers 
acted as any reasonable, prudent, and cautious man would 
have acted under the circumstances. At the time they 
arrested Mann, and at the time they arrested Harvey, they 
were fully justified in concluding upon the facts known to 
them that it was probable that appellants were masquerad¬ 
ing as police officers and attempting an extortion. Appel¬ 
lants argue (Br. 8-9) that it was not probable because their 
actions while under observation by the officers were con¬ 
sistent with innocence and inconsistent with guilt. In the 
first place, it is simply not true that their actions were in¬ 
consistent with guilt. Everything they did was perfectly 
consistent with the information transmitted by Thuma— 
even Harvey’s rejection of the envelope was quite natural 
in view of the fact that Thuma marched up to him with a 
bank official at his side! But the chief vice of appellants’ 
argument lies in the assumption that, since their conduct 
under the eyes of the police was also consistent with inno¬ 
cence (which, admittedly, it was), no reasonable man could 
conclude that they were probably guilty. It is not neces¬ 
sary, of course, in determining the existence of probable 
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canse for an arrest to exclude every liypothesis of innocence. 
UniUd States v. Bianco, — F. 2d —; decided May 4, 1951. 
This is the very notion which the Brinegar opinion sought 
to dispel, ‘‘lii dealing with probable canse, however, 
as the very name implies, we deal with probabilities.^’ 
Brinegar v. United States, 338 XT.S. at 175. Here, the 
officers had certain positive information that a crime was 
being committed, and although they did not see appellants 
do anything which was outwardly criminal, they were fully 
justified by what they observed at the bank in concluding 
that appellants were probably acting with a criminal intent. 
What they saw fit logically into what they heard. Failure 
to draw such a conclusion could only have been ascribed 
**to a lack of intelligence or to a singular lack of practical 
experience,” Dwnibra v. United States, 268 XJ.S. 435, 441. 

Appellants argue (Br. 8, 11-12) that the officers did not 
act with reasonable caution because they should have made 
a further investigation before making the arrest. They 
suggest that Thuma should have been required to give a 
detailed description of himself and of appellants when he 
called headquarters; that the car rental agencies should 
have been called to determine who had rented the Chevrolet 
with license tag R-44; that the officer who entered the bank 
and waited there for ten or fifteen minutes should have 
inquired at once who Thuma was and had him identify 
Harvey. Now this was a case which of its very nature 
required speedy action on the part of the officers for the pro-. 
tection of the public, and a case in which the culprits would 
most certainly have been on their way to sunnier climes at 
the least hint that the police were on their trail. The officer 
who answered Thuma’s original hurried call would have 
been simply stupid if he had detained Thuma on the phone 
for further details. He had heard enough to initiate action. 
He knew that three men were involved; that they were using 
a definite car; that they would shortly arrive at a definite 
location; and that they were not likely to remain there long. 
He knew, too, that bona fide officers would not be collecting 
cash bonds, much less in a rented car. An eflTort to learn 
the name of the man who had rented the car would have 
been pointless at the moment. Furthermore we submit that 
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the actions of the oflBcers on the scene were not guided by 
whim or caprice. When they found their inform'ation 
corroborated by the presence of the car, they might well 
have arrested its occupants immediately, for ‘‘the likelihood 
of escape of a suspect with an automobile near an urban 
community is too strong to ignore; the chances of successful 
pursuit, far too risky to rely on.” United States v. Bianco, 

-F. 2d-, May 4,1951, (C.A. 3), reversing 94 F. Supp. 

239. Cf. Carroll v. United States, 267 U.S. 132,153; Brine- 
gar V. United States, supra, 338 U.S. at 177. As a matter of 
fact, they acted with such caution that the third man, Maz- 
zaro, escaped, for he walked off while the first officer waited 
for his partners to arrive (J.A. 48). The officer who en¬ 
tered the bank did not know Thuma^s name. If, then, he 
had begun inquiries, as appellants suggest, he would have 
had to make explanations, and the resulting stir would, in 
all probability, have alerted Harvey. The officer did the more 
practical thing under the circumstances. He waited—^ten 
or fifteen minutes—^until he saw things happening in the 
bank which fitted in with the information he already had. 
Then he acted with despatch. In the light of all the circum¬ 
stances the actions of the officers were, we submit, the ac¬ 
tions of reasonably prudent and cautious men. 

Finally, appellants urge that officers should not be al¬ 
lowed to act upon the basis of uncorroborated hearsay. In 
the first place the information of the officers in this case was 
supported to a certain extent by their observations at the 
scene. But above and beyond that, the test of probable 
cause laid down by the Brinegar case is not, as we have 
pointed out, the kind of knowledge possessed by the officers 
or its admissibility at the trial. The test is whether a rea¬ 
sonable and cautious man would have concluded that a crime 
V had probably been committed, and it cannot be doubted 
that prudent men do act upon hearsay when it appears suf¬ 
ficiently reliable. The test is to be applied upon a considera¬ 
tion of all the circumstances of each particular case.^ In 


* Appellants do not even mention the Brinegar case. All the cases 
upon which they rely antedate Brinegar and are of a type which that 
opinion discredited. 338 U.S. at footnote 13. In Belt v. United 
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this case the officers received an obviously hurried phone 
call, which, if true, meant that the caller was being black¬ 
mailed by men posing as police, and which required prompt 
action. This information would seem to have been con¬ 
firmed by Thuma’s second call from the bank vault. It 
was corroborated by the presence of Mann in the car, and 
by the presence and actions of Harvey in the bank. Such 
hurried, emergency requests to the police ordinarily have 
at least the quality of probability. People simply do not 
normally shout for the police without some excuse, and 
where, as here, the observed actions of appellants were 
consistent with the accusation, the officers were, we submit, 
correct in making the arrests when they did. ‘‘Some flexi¬ 
bility will be accorded law officers engaged in daily battle 
with criminals • • United States v. Rabinoioitz, 339 
U.S. 56, 65. 

b. It would seem that appeUants were without standing 
to have the evidence suppressed. —^Appellants deny that the 
fake police badges were taken from their persons. Yet they 
ask that the badges be suppressed on the ground that their 
persons were searched illegally. Appellants would both eat, 
and have, their cake. 

In arguing that they had standing to raise the issue (Br. 
15-18), the.only two factors that appellants discuss are the 
allegedly illegal search of their persons, and their disclaimer 
of ownership of the badges. It seems to us, however, that 
the critical factor is the tertiam quid, unmentioned by appel¬ 
lants. That is their denial of a seizure from their persons. 

States, 55 App. D.C. 120, 2 F. 2d 922, upon which appellants chiefly 
rely, the police followed two men and arrested them as they were 
about to board a streetcar which would have taken them away from 
the vicinity of the store which, the police had been informed, they 
were about to rob. The men were actually withdrawing from the 
scene, and there is nothing to indicate that this was because they 
had ffiscovered they were being trailed by the police. Consequently, 
the police could see with their own eyes that the men were not 
committing the crime which the informant had predicted. But here, 
the officers observed appellants wait^ at the scene, an action con¬ 
sistent with the information they had received. B(ad they waited 
much longer to make the arrest, they ran the risk of a dangerous 
automobile chase through the crowded streets. 
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In the motion to suppress appellants stated only that they 
were advised that the police claimed to have taken certain 
articles from their persons (JA. 3-4). They did not admit 
any such seizure. At the trial defense counsel advised the 
court, “The defense is that they were not taken from these 
people. What else are we going to say?’’ (J.A. 15). And 
when appellants took the stand they denied that the badges 
had been taken from them or that they had ever seen them 
until after they were arrested (E. 110-111,163-164). 

The rule which permits a defendant to obtain the return 
or suppression of evidence illegally seized is a rule of evi¬ 
dence. It is not a constitutional right. It is only one of a 
number of remedies which the law provides for the vindica¬ 
tion of rights guaranteed under the Fourth Amendment. 
Wolf V. Cdoradof 338 U.S. 25. Furthermore, it is a per¬ 
sonal remedy, which can only be asserted by one whose 
rights of security in person or property have been violated 
. by the illegal search and seizure.* It would seem to follow 
inevitably that the remedy is only available when the evi¬ 
dence sought to be suppressed has been obtained by the il¬ 
legal search. In other words, a defendant, in order to have 
standing to move to suppress, must show that there was 
both a search and a seizure. “Indeed, the exclusion of evi¬ 
dence is a remedy which directly serves only to protect those 


^ All the Courts of Appeals have so held. Lagow v. United States, 
159 F. 2d 245, 246 (CA. 2), certiorari denied, 331 U.S. 858; 
Grainger v. United States, 158 F. 2d 236, 237 (CA. 4); HaU v. 
United States, 150 F. 2d ^1, 283 (CA. 5), certiorari denied, 326 

U. S. 741; Gibson v. United States, 149 F. 2d 381, 384 (CA. D.C.), 
certiorari denied sub nom. O’KeU^ v. United States, 3^ U.S. 724; 
Matthews v. Correa, 135 F. 2d 5^, 537 (CA. 2); Kitt v. United 
States, 132 F. 2d 920, 921-922 (CA. 4); United ^ates v. Reibvm, 
127 F. 2d 525, 526 (CA. 2); Ingram v. United States, 113 F. 2d 966, 
967-968 (CA. 9); Lewis v. United States, 92 F. 2d 952, 953 (CA. 
10); Bushouse v. United States, 67 F. 2d 843,844 (CA, 6); Kelley v. 
United States, 61 F. 2d 843, 845-846 (CAl 8); Connolly v. Medatie, 
58 F. 2d 629, 630 (CA. 2); Shore v. United States, 49 F. 2d 519,522 
(CA. D.C.), certiorari denied, 283 U.S. 865; Chepo v. United States, 
46 F. 2d 70 (CA. 3); WinsUtt v. United States, 43 F. 2d 358, 359 
(CA. 10); Holt V. United States, 42 F. 2d 103,105 (CA. 6); Graham 

V. United States, 15 F. 2d 740, 742 (CA. 8); Klein v. United States, 
14 F. 2d 35, 36 (CA. 1); Haywood v. United States, 268 Fed. 795, 
803-804 (CA. 7), certiorari denied, 256 U.S. 689. 



17 


npon whose person or premises something incrinunating has 
been fownd.” Wolf v. Colorado, su/pra, 338 TJ.S. at 30-31. 
An nnconstitntional search of the person of the defendant 
is entirely immaterial in a criminal case nnless the 6k>vem- 
ment’s evidence was obtained as a result of the search. 
The language of Judge Learned Hand in CownoUy v. Me- 
dalie, 58 F. 2d 629, 630 (C.A. 2), could well be adopted in 
the present case:* 

Men may wince at admitting they were the owners, 
or in possession of contraband property; may wish at 
once to secure the remedies of a possessor, and avoid 
the perils of the part; but equivocation will not serve. 
If they come as victims, they must take on that role, 
with enough detail to cast them without guestioiL 
The petitioners at bar shrank from that predicament; 
but they were obliged to choose one horn of the dilemma. 

Since appellants were invoking a judicial remedy con¬ 
trolled by a rule, they were obliged to bring themselves 
within the scope of the rule. Rule 41(e) of the Federal Rules 
of Criminal Procedure provides that a ‘‘person aggrieved” 
by an unlawful search and seizure may move to suppress 
**anyth^g so obtained.^* Appellants have failed to meet 
that requirement since neither m the motion to siqipress 
nor during the trial did they claim or admit that the evi¬ 
dence they sou^t to suppress had been obtained by the 
alleged illegal search. 

But it will be asked, should not the trial judge determine 
the issue sua sponte when it begins clearly to appear from 
the Government’s evidence that the evidence was seized 
by the officers during the search despite the defendant’s 
protestations to the contrary t We believe not. As we 
have pointed out, suppression of evidence is not a ma^r 
of constitutional right but is a purely personal remedy. 
Prior to the WeeTcs case federal courts did not inquire into 
the method by whidi evidence had been obtained. Even now 


*The Connolly case differs on the facts, in that it involved no 
search of the person. A search of the person, however, would 
appear to be irrevelant, unless the evidence sou^t to be suppressed 
was “so obtrined.” 
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the trial court is not required to exclude evidence which 
appears to have been obtained illegally. If a timely and 
proper motion is not presented the trial court need not 
enter into the question. Segurola v. United States, 275 
U.S. 106, 111; Rule 41(e), FJt. Crim. P. Of course, the 
trial court has discretion to entertain the motion, even at 
this stage. But it would seem to us that it should not be 
exercised in such a case as that of appellants. For if it 
clearly appears to the trial court that the evidence was 
removed from the person of the defendant, despite his 
denial, then the defendant was always aware of the grounds 
for the motion, had ample time to raise it before trial, and • 
is obviously attempting to mislead both the court and the 
jury.® 

We present the argument on this point with some hesita¬ 
tion since we have been unable to find any cases in which the 
facts are exactly similar, and since, in our view, it is unnec¬ 
essary to a decision in the case. However, since the issue 
has been raised, we think our views should be stated. It 
would seem to us that the adoption of a rule which would 
permit a defendant to ask that evidence illegally seized from 
him be suppressed, and at the same thne to deny that any 
evidence had been seized from him, would put a premium 
on perjury. 

n 


Appellants Waived Their Ri^t To'Object To Minor Defects 
Id The Charge; And The Quu^e, ^ Given, Was Correct 
In All Essentials 

Appellants submitted three prayers for instruction which 
were in part granted and in part denied. No complaint is 
now made that the rejected instructions should have been 
given. At the conclusion of the charge defense counsel 
requested that the term extort^’ be defined for the jury, 
and this request was promptly complied with. When the 

^ The case might be different if appellants had claimed that the 
badges were “planted” on their persons by the police. There mi^t 
then be some basis for a claim ^at the evidence was removed from 
their persons by the search. Here, however, there was no such claim 
by the appellants (JA. 110-111, 164,192). 
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court asked if there were any further objections to the 
charge as given, defense counsel indicated that he was 
satisfied. (Supra, p. 6.) Appellants have, therefore, 
waived their right to complain, unless the charge was so 
erroneous as to constitute a serious miscarriage of justice. 

ViUaroma/n v. United States, 87 TJ.S. App. D.C.- , 184 

F. 2d 261; McCall v. United Stales, No. 10,886, demded June 
21, 1951; Rule 30, Federal Rules of Criminal Procedure; 
cf. also Monlgomery v. Virginia Stage Lines, Inc,, No. 10,254, 
decided June 28,1951. We submit that there was no serious 
error in the charge, and that it was, on the contrary, correct 
in all essentials. 

a. The charge, when read as a whole, informed the jury 
that it was their duty to determine whether the Government 
had proven all the elements of the offenses beyond a reason¬ 
able doubt. —^In charging the jury the trial judge defined 
the elements of the offenses alleged in the indictment, briefly 
summarized the Government’s evidence to establish these 
elements and the contradictory evidence offered by appel- 
ants, and then told the jury that they should convict if 
they believed the Government’s testimony, but should acquit 
if they believed appellants’ testimony® or had any reason¬ 
able doubt about the matter (JAl. 55-59). Appellants argue 
(Br. 19-25) that this latter instruction deprived them of 
their right to have the case decided on all the evidence by 
confining the jury to a consideration of the Government’s 
evidence alone; that it may have led the jury to believe that 
they could convict if they believed the Government’s evi¬ 
dence, even though they had a reasonable doubt; and that it 
withdrew from the jury the duty of finding that each and 
every element of the offenses had been established. 

The charge must, of course, be read as a whole. We think 
a few selections will show the context in which the passages j 

® In the first instance to which appellants refer the jury was told 
to convict if they believed the Government’s witnesses, but to acquit 
if they disbelieved them or had any reasonable doubt (JA. 57). 
But at the conclusion of the chaige they were directed to acquit if 
they believed appeUanU^ evidence or had any reasonable doubt 
(JA. 59). 
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complained of appeared, and will convince this Conrt that 
the instmction was fair and proper. The emphasis in the 
following passages is supplied (see J.A. 52^60); 

It now becomes your duty to determine whether these 
defendants are guilty or not guilty of the charges on 
which tiiey are being tried. 

• • • • • . 

But you, ladies and gentlemen of the jury, are the sole 
judges of the facts, and must determine ^e facts your¬ 
selves. My discussion of the evidence is not binding 
on you, and you need attach to it only such weight as you 
deem wise and proper, because you are the final judges 
of the facts. 

• • • • • 

The burden of proof is on the Government to prove 
the defendant guilty beyond a reasonable doubt. Un¬ 
less the Government sustains this burden and proves 
heyond a reasonable doubt that the defendant has com¬ 
mitted every element of the offense charged, the jury 
must find him not guilty. 

• • • • • 

If, after an impartial comparison and consideration of 
all the evidence you can say to yourself that you are 
not satisfied of the defendant’s gi^t, you have a reason¬ 
able doubt. But, on the other hand, if after such impar¬ 
tial comparison and consideration of aU the evidence 
you can truthfully and candidly say to yourself that 
you have an abiding conviction of the defendant’s guilt, 
such as you would be willing to act upon in the more 
weighty and important matters relating to your own 
affairs, then you have no reasonable doubt. 

• • • • • 

In determining whether the Government has estab¬ 
lished the charges against the defendants, you will con¬ 
sider and weigh the testimony of aU the witnesses who 
have testified before you, as well as aU the circumstances 
concerning which testimony has been introduced. 

• • • • • 

In order to establish a defendant’s guilt under this 
statute, two elements must be proven: First, that the 
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defendant falsely represented himself to be a police 
officer. 

• • • • • 

In either event, the offense is committed provided a 
second element is lhat in addition to falsely represent¬ 
ing one’s self to he a police officer, the defendant at¬ 
tempted to perform Ae duty, or exercise the authority 
of a police officer. 

[Here the court summarized the evidence on the first 
two counts.] 

Of course, producing a police badge, if this is done, 
is representmg one’s self to be a police officer, under 
the circumstances of this case, and purporting to arrest 
a person or purporting to take him to police head¬ 
quarters is an attempt to perform the duty or exercise 
the authority of a police officer, if this was done, 

• •. • • • 

It is for you ladies and gentlemen to determine where 
the truth lies, and what the facts are. If you believe the 
Government’s witnesses, and that means Thuma as well 
as the police officers, your verdict should be guilty on 
eacla of the counts. If you do not believe them, or if 
you have a reasonable doubt, why, then of course your 
verdict shall be not guilty. 

• • • • • . 

To simplify and summarize this statute, the dements 
of the offense are as follows: 

First, it must be established that the defendant ac¬ 
cused the other person of a crime, or of disgraceful con¬ 
duct. 

Second: It must be established that such accusation 
was made with intent to extort from such other person 
something of value, such as money. 

[Here the court summarized the evidence on the third 
count.] 

It is for you, then, to determine where the truth lies. 

If you believe the Government’s testimony, you should 
find a verdict of guilty on Count m. If you believe 
the defendants’ testimony^ or have a/n/y reasonable 





dovht on the mattery of course you will find a verdict 
of not guilty. 

We submit that upon the completion of this charge it must 
have been crystal clear to the jury that they were to con¬ 
sider all the evidence. It is true that in the first of the 
two passages of which appellants complain the court spoke 
only of believing or disbelieving the evidence for the Gov¬ 
ernment. But this could hardly have dispelled the effect of 
the court’s earlier repeated instructions to consider all 
the evidence. Furthermore, in the second passage, which 
occurred near the end and was, therefore, as appellants 
point out (Br. 19-20), the most effective part of the charge, 
the jury was told to consider the evidence for both sides.^ 

We fail to see how anything in the instruction could be 
construed by the jury as a direction to convict even though 
they had a reasonable doubt, when the two passages to which 
objection is made contain explicit language to the contrary. 
Furthermore, the language of the two passages could never 
have been understood by the jury as a contradiction to the 
earlier, emphatic, explicit and reiterated charge that the 
Government must establish beyond a reasonable doubt every 
element of each offense alleged in the indictment. 

GrULo V. United Stalesy 26 F. 2d 461 (C.A. 1), upon which 
appellants rely (Br. 19-20, 21), is not in point; the jury 
were instructed to convict if they did not believe the defend¬ 
ant ; this relieved the Government of the burden of proving 
the offense. The charge is consistent with this Court’s 

opinion in Billed v. United States, 87 XJ.S. App. D.C.-, 

184 F. 2d 394. This Court there condenmed a somewhat 
similar charge because it omitted the element of reasonable 
doubt. That element was called to the attention of the jury 
in each of the passages of which appellants complain. See 
also Hetvilt v. United States, 110 F. 2d 1, 9-10 (C.A. 8), 
cert. den. 310 U.S. 641. 

b. The Court correctly defined the statutory crime of 

In addition, the second passage dealt with the count under which 
the greater of the two concurrent sentences was imposed. The sen¬ 
tence on this count would be sufficient in itself to sustain the convic¬ 
tion. Hirabayashi v. United States, 320 UB. 81, 85. 
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hlacknuml .—^The trial court instraoted the jury that they 
could find appellants gnilty nnder the third, or blackmail 
(D.C. Code, 1940, ^ 22-2305), connt, if they found that ap¬ 
pellants had done no more than accuse Thuma of disgrace¬ 
ful conduct with intent to extort (J^ 57-^). Appellants 
now contend (Br. 25-28) that this instruction omitted an 
essential element of the offense. They argue that a strict 
construction of the statute requires a holding that blackmail 
consists of both an accusation and a publication. 

In essence the statute reads as follows: 

Whoever verbally or in writing accuses • • • anv 
person of a crime * • • or threatens to expose or publish 
any of his infinnities • • • with intent to extort * • *, 
arid whoever with such intent publishes any such accu¬ 
sation • • • shall be imprisoned • • •. (Emphasis sup¬ 
plied.) 

The presence of the second ^‘whoever^’ makes the con¬ 
struction for which appellants contend grammatically im¬ 
possible. The verb, * ‘ shall be imprisoned ’ has for subjects, 
not one relative clause alone with predicates joined by the 
conjunctive ‘‘and”, but two separate relative dauses repre¬ 
senting two separate and distinct groups who are to incur 
the statutory penalty. There is an obvious difference be¬ 
tween saying, “Whoever does this and that shall be pun¬ 
ished”, and “Whoever does this, and whoever does that 
shall be punished.” 

The second “whoever” clause seems clearly designed to 
cover the case of the blackmailer who neither accuses nor 
threatens to accuse or expose, but who publishes some small 
bit of damaging information knowing that his victim will 
probably seek him out to prevent further disclosures. Fur¬ 
thermore, appellants’ construction is manifestly unsound, 
for the ordinary meaning of blackmail is a threat to expose 
another coupled with a demand for money, and in eveiy" 
case of successful blackmail it is precisely the possibility 
of the publication that causes the victim to comply. 

Consequently we submit that the trial court was correct 
in charging the jury that an accusation alone was sufficient 
when coupled with an intent to extort 


c. The trial court correctly defined the staiutory crime of 
falsely representing oneself to he, and attempting to per¬ 
form the duties of, a police officer. —^Appellants received 
concnrrent sentences of one to three years on the first connt, 
and twenty months to five years on the third (J.A. 4). 
Since the instmction on the third connt was^ as has just 
been shown, quite correct and since the sentence on the 
third connt is the greater, it is unnecessary to discuss the 
correctness of the instruction as to the first count. Hira- 
hayashi v. United States, 320 U.S. 81, 85, 105; Meyers v. 
United States, 84 U.S. App. D.C. 101, 104, 171 F. 2d 800, 
cert. den. 336 U.S. 912. 

However, so far as the correctness of this instruction is 
concerned, it seems sufficient to point out that it was couched 
precisely in the language of the statute (J~A. 55-56; D.C. 
Code; 1940, §22-1304). Branson, Instructions to Juries 
(3rd ed. 1936), § 55; Beacon v. United States, 124 F. 2d 352, 
356-357 (C.A. 1); Shreve v. United States, 103 F. 2d 796,812 
(C.A. 9), cert den. 308 U.S. 570; Wishart v. United States, 
29 F. 2d 103,105-106 (CA. 8). 

CONCLUSION . 

These “young men living by their wits’’ (R. 22) were 
obviously guilty under the evidence. Why else would Har¬ 
vey, upon being arrested, have denied that he had ever seen 
Mann before? (J.A. 43.) The degree of credibility to 
which they are entitled can best be gauged on the basis of 
their own evidence—^how, after the sordid first meeting at 
the urinal, Harvey introduced the victim to Mann, with 
full particulars, and all soon became quite friendly (supra, 
p. 5.) We respectfully submit that the highly technical 
arguments upon which they now seek a reversal have been 
shown to be without substance, and that the judgments of 
conviction should be affirmed. 

Geoboe Morris Fay, 

United States Attorney. 

Arthur J. McLaughlin, 

Joseph M. Howard, 
Assistaait United States Attorneys. 
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